CASES ARGUED AND DETERMINED 


IN THE 


Supreme Af ourt of Aeorgia, 


AT ATLANTA, 


JULY THRM, 1874. 


Presext—HIRAM WARNER, Cuter Justice, 
H. K. McCAY. Ts. vin 
20BERT P. TRIPPE, J‘ eens 


Witiram Tomutnson ef al., plaintiffs in error, vs. Eviza- 
BETH Driver, defendant in error. 


1. Where complaint for land was brought by certain heirs-at-law, against 
the defendant, and their right to recover depended upon the question 
as to whether the husband of the defendant, when in life, held as ten- 
ant of plaintiffs’ ancestor, the defendant, claiming under her deceased 
husband, is placed in the same position which he would have occupied, 
and is therefore incompetent to testify as to the character of his pos- 
session. 

. Where the verdict was required by the testimony independent of ille- 
gal evidence which had been admitted, a new trial will not be ordered. 
Prior to this action, the plaintiffs having sued out a warrant against 
the defendant as a tenant at sufferance, to obtain possession of the 
land, and the defendant having filed an affidavit denying such tenancy, 
and a verdict having been returned in her favor, the judgment based 
thereon was conclusive of the fact that she did not hold possession as 
their tenant or as the tenant of their ancestor. 


Witness, New trial. Judgment. Ejectment. Evidence. 
Possession. Before Judge Krppoo, Schley Superior Court. 
October Adjourned Term, 1873. 

VoL, Lin. 2. 
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Tomlinson ef al. vs. Driver. 


For the facts of this case, see the decision. 







J. A. AnsLey ; C. T. Goong, for plaintiffs in error. 


No appearance for defendant. 






Warner, Chief Justice. 






This was an action brought by the plaintiffs against the de- 
fendant in the statutory form, to recover the possession of a 
tract of land in Schley county. On the trial of the case, the 
jury found a verdict for the defendant. A motion was made 
for a new trial, on the several grounds set forth therein, which 
was overruled by the court, and the plaintiffs excepted. It 
appears from the evidence in the record that the plaintiffs are 
the heirs-at-law of George Driver, deceased, in whom was the 
legal paper title to the land sued for. The defendant claims 
under her deceased husband, Isaac Driver, who died in pos- 
session of the land, but showed no paper title to the land in 
him. Although Isaac Driver was in possession of the land 
for several years before his death, the plaintiffs insist that he 
held such possession only as the tenant of George Driver, their 
deceased ancestor. On the trial, the defendant was offered as 
a witness to prove that her husband, Isaac Driver, did not 
hold possession of the land as the tenant of George, who had 
the paper title to the land, but claimed the land in his own 
right under a contract made with Leonard Driver. This evi- 
dence of the defendant was objected to on the ground that 
George Driver was dead. The court overruled the objection 
and admitted her to testify, and this is the main ground. of 
error which was urged on the argument here. 

1, Was the defendant a competent witness under the pro- 
visions of the 3854th section of the Code? The main issue 
on trial in this case, was whether Isaac Driver, the husband 
of the defendant, held possession of the land as the tenant of 
George Driver, who had the paper title, or not, and that de- 
pended on the relation which existed between them, in respect 
George is dead and cannot testify as to 



























to that possession. 
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that relation, and he being dead, Isaac, if living, could not 
have testified in his own favor against him, and the defend- 
ant, claiming under Isaac, stands in no better condition than 
he would have done. She is as much the other party to the 
issue on trial, in legal contemplation, as Isaac Driver, un- 
der whom she claims, would have been, if in life, and had been 
offered as a witness to testify in his own favor, consequently, 
she cannot be admitted to testify in her own favor as to the 
relation in which Isaac held possession of the land from 
George. This case comes within the principle decided in 
Veal vs. Veal, 45 Georgia Reports, 511. In our judgment, 
the court erred in allowing Mrs. Elizabeth Driver to testify 
in her own favor as to the manner in which Isaac Driver, her 
husband, held possession of the land under George Driver, 
and denying that he held possession thereof, as the tenant of 
George who had the paper title tothe land. In view of the 
fact that our evidence act holds out to parties a strong tempta- 
tion to testify in their own favor, even when the title to land 
is involved, we are not disposed to extend its provisions be- 
yond the strict letter thereof in admitting their testimony. 

2. In looking through the record, we find there is sufficient 
evidence to have required the verdict which the jury found, 
wholly independent of the illegal evidence of Elizabeth Driver. 

3. It appears that in October, 1870, the plaintiffs, as the heirs- 
at-law of George Driver, sued out a warrant under the statute 
to obtain the possession of the land in dispute, against Eliza- 
beth Driver, alleging therein that she was in possession of said 
land as a tenant by sufferance, and demanded possession there- 
of. Elizabeth Driver filed her counter-affidavit, in which she 
alleged she did not hold possession of said land as tenant, 
either by lease, rent, at will, or by sufferance, from the heirs- 
at-law of George Driver, or from any person under whom they 
claimed the premises. On the trial of this issue, the jury 
found a verdict for the defendant, and a judgment was entered 
thereon in favor of the defendant against the plaintiffs for the 
costs in that proceeding. It appears from the evidence that 
Isaac Driver, under whom the defendant claimed, had been 
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in possession of the land since 1834, up to the time of his 
death in 1847, and the defendant had continued in possession 
ever since. The material question, therefore, was whether she 
held possession of the land as the tenant of George Driver or 
those claiming under him, either by sufferance or otherwise, 
and the verdict and judgment on the trial of the issue made 
by the possessory warrant proceedings, was conclusive as to 


the fact that she did not hold possession of the land as their 
tenant, or as the tenant of George Driver, under whom they 
claimed, and, that being so, the plaintiffs were not entitled to 
recover. 

Let the judgment of the court below be affirmed. 


Tue ATLANTA AND RicHMonpD Arr LINE Rartway Com- 
PANY, plaintiff in error, vs. JANE M. Ayers, defendant 
‘in error. 


1. A workman employed by a railroad company to do the work of an 
ordinary laborer on its track, and who is injured while he is being 
carried on a train of the company from the place of his work to the 
camp where he stays at night, comes within the provisions of sections 
2083 and 3034 of the Code, so faras his right to recover damages for the 
injury, is affected by the question of negligence on his part. 

. Though in such a case the company or its agents may be guilty of 
negligence, yet if the injured party could have avoided the conse- 
quences to himself of that negligence by the exercise of ordinary dili- 
gence, he is not entitled to recover. 

. If it appears that both parties were guilty of negligence, and that the 
person injured could not by ordinary care and diligence have avoided 
the consequences to himself of the negligence of the company or its 
agents, he may recover, but the jury should lessen the damages in pro- 
portion to the negligence and want of ordinary care of the injured 
party. 

. The rule given in the case of the Macon and Western Railroad Com- 
pany vs. Johnson, 38 Georgia, 408, for estimating damages where a 
suit is brought by a widow for the homicide of her husband, and no 
fault is proven on the part of the deceased, is affirmed. But the 
amount that such a rule would give should be lessened in propor'ion 
to the contributory negligence of the husband in causing his death. 
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5. Under the evidence in this case, it was error in the court, when re- 
quested by the defendant to charge as to the doctrine of contributory 
negligence, to say in the hearing of the jury that ‘‘it did not apply to 
this case.’’ The defendant was entitled to a charge on that question, 
and when the attention of the court was called to it, the law on that 
subject should have been given. The remark of the court was, in effect, 
a denial of the right of the jury to consider it. 


Railroads. Master and servant. Husband and wife. 
Damages. Charge of Court. Before Judge Rice. Hall 
Superior Court. March Term, 1874. 


Jane M. Ayers brought case against the Atlanta and Rich- 
mond Air Line Railway Company for $10,000 00 damages, 
alleged to have been sustained by her by reason of the kill- 
ing of her husband through the culpable negligence of the 
defendant. The general issue was pleaded. 

The evidence made, in brief, the following case: On or 
about May 24th, 1871, Alvin D. Ayers, the husband of the 
plaintiff, was in the employ of the defendant as a track-raiser, 
for which services he received from $1 00 to $1 25 per day. 
The hands with whom he worked were stationed at Flowery 
Brauch, a depot on defendant’s road. On the day on which 
Ayers was killed, he, together with the other hands, had been 
at work about four miles from the above mentioned depot. 
At sunset, the gravel or construction train, stopped at this 
point for the hands to get on to be carried back to the afore- 
said depot, as it was too far for them to walk before dark. 
When this train approached Flowery Branch, the signal “on 
brakes” was given and the speed slackened. All the of 
hands jumped off except Ayers. Some one cried out all- 
right, and the signal of “off brakes” was sounded. The de- 
ceased was then suspended between two cars, about to jump 
off, with his hands resting upon their ends. As the train 
started forward, the intérval between the two cars was ex- 
tended, causing him to fall upon the track, where he was cut 
to pieces by the wheels. He left a widow and two children, 
one a boy, eight years old, the other a girl, about six. He 
left no property, except personalty of the value of $100 00. 
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His family was entirely dependent upon him for a support. 
He was about thirty-five years of age. The testimony is 
conflicting as to whether the train was completely stopped or 
not at Flowery Branch. 

The evidence introduced was voluminous. It is omitted, as 
the above statement will render clear the errors assigned upon 
the charge of the court. 

The jury returned a verdict for the plaintiff for $3,000 00. 
The defendant moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the verdict was contrary to the evidence and 
the charge of the court. 

2d. Because the court erred in charging the jury as follows: 
“Tn this case, if the jury find, from the evidence, that the rail- 
road train on which Alvin D, Ayres was a passenger, was- 
stopped in order that he and the other passengers might get off, 
yet, if the railroad train was started on before he had time to 
get off, and he was placed under the necessity of attempting 
to get off while the train was in motion, rather than be car- 
ried away from the place where he was to be put off, and in 
attempting to get off, while the cars were thus in motion, he 
was injured or killed, then the defendant would be liable in 
consequence of a want of proper and reasonable care and dili- 
gence with respect to Alvin D. Ayres.” 

3d. Because the court erred in this, that when requested to 
charge in reference to the contributory negligence of the de- 
ceased, the presiding judge said, in the hearing of the jury, 
“it did not apply to this case.” 

To the motion the judge attached the following notes: 

The second ground omits a material portion of the charge 
which is necessary to an understanding of that portion which is 
setout. It wasas follows: “ It is not only the duty of a conduc- 
tor or manager of a railroad train to stop, that its passengers may 
get off, but it is his duty to stop long enough for its passen- 
gers to get off and to see that they are off before he moves 
forward on the road.” Then follows the portion of the charge 
set out in the motion. 


s 
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The words excepted to in the third ground were only the 
reply of the court to a verbal request of counsel to charge as 
indicated, and which request was made after the court had 
concluded its instructions; which, in its opinion, covered all 
the principles involved in the case. 

The motion was overruled, and defendant excepted. 


J. N. Dorsey; J. B. Estes; J. F. Laneston; E. M. 
JOHNSON, for plaintiff in error. 


J. N. GLENN; PEEPLES & Howe tt; S. C. Dunwap, for 
defendant. 


TriIPPE£, Judge. 


1, The old rule that the employer is not responsible to an 
employee for damages which the latter has sustained, on ac- 
count of the negligence of a fellow-servant, has been abolished 
in this state. Section 2083 of the Code puts employees on the 
footing of passengers. A passenger may recover when he 
may be at fault, but the damages shall be diminished by the 
jury in proportion to the amount of default attributable to 
him: Section 3034. Then comes the provision in section 
3036, which has been construed in 35 Georgia, 105, to mean 
that if the employee is guilty of fault or negligence, he can- 
not recover at all. Even under the old common law rule, as 
stated above, it has been a question, with conflicting decisions 
upon it, whether a person sustaining the relation to the rail- 
road company which the deceased did in this case, when he 
was injured, could maintain an action, that is, did he stand in 
the relation of a co-servant to the negligent servant by whose 
fault it is alleged he received the injury. For there is strong 
and respectable authority, holding that such a relation as 
that of co-servant just stated, must exist before the injured 
servant can be denied the protection of the maxim re- 
spondeat superior. Pierce, in his work on American Rail- 
road Law, page 299, calls this a reasonable doctrine, and ap- 
proves the general principle implied in it. There are two 
eases from Indiana, which recognize this principle and strong- 
ly points out where instances of distinct employments on the | 
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part of the servants, existed, and, on that account, the injured 
one was taken out of the old rule, which would have pre- 
vented him from recovering: 5 Indiana, 339; 7 Ibid., 436. 
The latter of these two cases is somewhat similar to the one 
under consideration. A laborer was employed upon one part 
of the road to load and unload gravel and distribute it upon 
the road at some distance from his boarding place, and by 
agreement was to be carried to and from his work. He was 
injured by a collision with another train caused by the negli- 
gence of the engineer on the train in which he was carried. 
It was held that the company was liable. There are contrary 
decisions to these in other states: 10 Cush:, 228; 4 Met., 
49; 23 Pa., 384. See, also, Redf. on Railways, sec. 170; 
Shear. and Red. on Neg., secs. 108, 109, 110. Pierce, in his 
work already referred to, concludes on this question, with the 
remark: “It may not be easy to state the principle which will 
distinguish in advance one department of service from another, 
so that the employees in one are not to be considered the co- 
servants of persons employed in another ; but the distinction 
itself cannot well be denied.” Considering the conflicting views 
upon the question, and the provisions of our own Code, remov- 
ing generally, in section 2083, the disability that formerly rest- 
ed on an employee, preventing him from a recovery for an in- 
jury caused by the negligence of another employee, we think, 
under a proper construction of all of said provisions, that a 
workman employed by a railroad company to do the work of 
an ordinary laborer on its track, and who is injured while he 
is being carried on a train of the company from the place of 
his work to the camp where he stays at night, comes within 
sections 2083 and 3034 of the Code, and that his right to re- 
cover damages for the injury is affected by the question of 
negligence on his part, as it would be in ordinary cases of per- 
sons sustaining no relation to the road as employees. 

2. This being the principle governing this case, necessarily 
brings it within the rule established in the case of Macon and 
Western Railroad Company vs. Johnson, 38 Georgia, 409, 
to-wit: Though the company or its agents may be guilty of 
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negligence, yet, if the injured party could by the exercise of 
ordinary diligence, have avoided the consequences to himself 
of that negligence, he is not entitled to recover any damages 
from the company. 

3. And if it appears that both parties were guilty of negli- 
gence, and that the person injured could not by ordinary care 
and diligence have avoided the consequences to himself of the 
negligence of the company’s agents, the plaintiff may recover, 
but the jury should lessen the damages in proportion to the 
negligence and want of ordinary care of the injured party. 

4. As this case will undergo another investigation, it would 
be well for counsel to look to the rule prescribed in the case 
referred to in 38 Georgia, for ascertaining the measure of 
damages when a suit is brought by a widow for the homicide 
of her husband. So far as it appears from the record, the 
testimony in this respect furnished no satisfactory measure. 
That rule is affirmed. It is stated in the third head-note of that 
case to be the rule where there is no fault proven on the part 
of the deceased. But it is apparent from the whole case, and 
from the principle that has already been decided in it, as ap- 
pears from the preceding head-notes to it, and which are in 
substance given above, that the amount that such a rule would 
give, when there is no default on the part of the husband, 
should, if he were in fault, be lessened in proportion to his 
contributory negligence in causing his death. 

5. The court was requested to charge the jury on this sub- 
ject. -Under the evidence, we think the defendant was en- 
titled to have the law upon it given to the jury. It is true, 
no special request in writing was made. But when the court 
replied, “ it did not apply to this case,” it was in effect a denial 
of the right of the jury to consider the matter of negligence 
or want of care and prudence on the part of the deceased. 
This would prevent them from diminishing the damages on 
account of the fault or negligence of the husband, and that 
question should have been left to the jury. We think there 
should be a new trial. 

Judgment reversed. 





18 | SUPREME COURT OF GEORGIA. 


Alston vs. Wingfield. 


James M. Atstov, plaintiff in error, vs. Joan T. Wrne- 
FIELD, administrator, defendant in error. 


1. A vendor of real estate, who sells it upon credit, taking the vendee’s 
notes and giving bond to make titles when the purchase money is paid, 
has a right to sue in ejectment upon the faiiure of the vendee to pay 
the notes, or either of them, according to their tenor and effect. Nor 
does his receipt of a portion of the purchase money, even after all the 
notes are due, alter this right to sue and recover the land. He may, 
at law, do so at his pleasure. It is only in equity that the vendee can 
restrain him, and even then he must show that he is not himself in de- 
fault, or must allege that he is ready, and offer to comply with his 
own duties under the contract. 

. When three promissory notes were due at fixed times, and after the ma- 
turity of all of them, the following words were written across the face 
of each, and signed by the maker: ‘I agree to pay ten per cent. on 
this bill till paid :’’ 

Held, that this was no fixing of any new day of payment of the notes ; 
nor is it competent to show by parol that the time agreed upon was ten 
years, it not appearing that the failure to fix the time was left out of 
the writing by accident, fraud or mistake. The writing speaks for it- 
self, and leaves the debt due and the maker of the note in default so 
long as the note remains unpaid. 

. That the defendant in an action of ejectment has been adjudged a 
bankrupt since the verdict against him in the superior court, is no 
ground for staying the proceeding in this court, on a writ of error 
brought by said defendant complaing of error in the judgment below, 
and especially is this true if there be no verdict for mesne profits. 


Vendor and purchaser. Bond for titles. Ejectment. Prom- 
issory notes. Evidence. Bankrupt. Practice in the Su- 
preme Court. Before Judge CLark. Sumter Superior Court. 
October Term, 1873. 


On November 20th, 1867, Nicholas Wylie sold to James 
M. Alston a tract of land in the seventeenth district of Sum- 
ter county, containing three thousand seven hundred and fifty 
acres, at the price of $21,000 00, for which Alston gave his 
three notes, each for $7,000 00, and due January 25th, 1868, 
1869 and 1870, respectively. The following is a copy of the 
first note; the balance are similar, except as to the time of 
maturity : 
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“$7,000 00. Wasuineton, GEoraiA, Nov. 20th, 1867. 


“On or before the 25th of January, 1868, I promise to pay 
Nicholas Wylie, or bearer, seven thousand dollars, it being in 
part payment for land in Sumter county, in said state, speci- 
fied in bond for titles bearing even date with these presents, 
with interest from 25th December, 1867. Value received. 


(Signed) “J. M. Aston.” 


Wylie gave to Alston his bond conditioned to make titles 
to him “on the receipt of the said sum of $21,000 00, and 
the interest which may accrue thereon.” 

On February 10th, 1870, a credit of $3,000 00 was in- 
dorsed on the first note, signed by Wylie. On December 
23d, 1870, the following entry was made on the back of the 
sheet of paper upon which all three of the notes were written: 


“T promise to pay ten per cent. on the within notes from 
the first of January, 1871, until the notes are paid off. 
(Signed) “James M. Arston.” 


Wylie died in 1872, and letters of administration issued to 
John T. Wingfield on August 6th, of that year. The purchase 
money, with the exception of the $3,000 00 aforesaid, remain- 
ing unpaid, Wingfield, as administrator, commenced his ac- 
tion of complaint for the land. The defendant, Alston, plead- 
ed as follows: 

Ist. The general issue. 2d. That the condition on which 
plaintiff’s intestate let the defendant into the possession of the 
land had not been broken, because before the maturity of the 
notes for the purchase money of the land, he, for a sufficient 
consideration, extended the time of performance to November 
1877, 3d. ‘That defendant’s continuance in possession did 
not depend on the performance of any condition, there being 
no time fixed in the bond within which payment was to be 
made, so as to make non-payment of the purchase money a 
breach of the condition on which possession was held. 4th. 
That plaintiff’s intestate, for a sufficient consideration, on De- 
cember 23d, 1870, extended the day of payment of the pur- 
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chase money indefinitely. 5th. That the defendant was in- 
duced to purchase said property on the faith of Wylie’s rep- 
resentations that he had complete title to, and possession of, the 
same, and that the defendant should have ten years in which 
to pay therefor, without being disturbed in the possession ; 
that Wylie’s title and possession was not full and complete, 
in this, that one James Whitby was in adverse possession of 
five hundred and five acres of the land, claiming the same as 
his own, and the title to which was then in litigation ; that 
Wylie had agreed not to require any further payment until 
this litigation was terminated ; that defendant had placed im- 
provements on the property to the value of $15,000 00, 
and had paid $4,000 00 of the purchase money, all of which 
he claimed should be refunded before the plaintiff was entitled 
to recover. 

When the case was called for trial, the defendant presented 
a bill based substantially upon the grounds taken in the fore- 
going plea, asking that the suit be enjoined. The injunction 
was refused, and the defendant excepted. 

The plaintiff demurred to the defendant’s pleas. The de- 
murrer was sustained as to all except the general issue, and 
that setting up an agreement on the part of Nicholas Wylie 
as to an extension of the time of payment of the purchase 
money. To which ruling the defendant excepted. 

The plaintiff introduced in evidence the bond for titles ex- 
ecuted by his intestate to the defendant (produced under no- 
tice,) the defendant’s notes for the purchase money, and his 
letters of administration. 

The defendant moved for a non-suit upon the ground that 
no cause of action was shown by the testimony. The motion 
was overruled, and defendant excepted. 

The defendant introduced in-evidence the entries on the 
notes for the purchase money hereinbefore set forth. Also, 
George W. Warwick, who testified, substantially, as follows: 
Was the confidential friend and adviser of Nicholas Wylie. 
Had several conversations with him in 1869, 1870, and Feb- 
ruary, 1871, in relation to the purchase of the premises in 
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dispute by the defendant, in all of which he said that the de- 
fendant should have ten years in which to pay the purchase 
money; that he had so agreed, and that he intended to incor- 
porate this agreement in his will; that witness heard nothing 
about paying interest. 

Also, a letter from Wylie to the defendant, of date Novem- 
ber 9th, 1869, in which, after giving him some general advice 
as to the management of the plantation, and recommending 
him to rely upon Mr. Warwick, he uses this language: “ You 
had better let a part of the land rest than to let other people 
tend it and get all that is made on the land, if it takes you 
fen years to pay out and have stock enough. You havea 
good fortune there. I am disposed to stand up to you as long 
as I see you are pursuing the right way.” 

The defendant closed. 

The plaintiff moved to exclude all the testimony of War- 
wick and the above letter. The motion was sustained, and 
the defendent excepted. 

The defendant requested the court to charge the jury as 
follows : R 

“Ist. The plaintiff must recover on the strength of his own 
title and not upon the weakness of defendant’s. 

“2d. If you believe from the evidence that in December, 
1870, the parties made a new contract by which Wylie ex- 
tended the time of payment, then you cannot find for the 
plaintiff on the original contract. 

“3d. If you find for the plaintiff you may allow the defend- 
ant a reasonable time to pay for the land and require Wylie’s 
estate to make good titles.” 

The court refused to charge as requested, and defendant ex- 
eepted. 

The court charged the jury as follows: “If you believe 
from the evidence that Nicholas Wylie, in his lifetime, sold 
the premises in dispute to the defendant, the defendant giving 
to Wylie his notes for the purchase money, payable at differ- 
ent dates, and Wylie giving his bond to make the defendant 
titles when the purchase money was paid, and that the de- 
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fendant went into possession of the land under this contract, 
and that the notes given for the purchase price agreed on are 
past due and unpaid, then the plaintiff is entitled to recover 
the premises, and you should so find.” To which charge the 


defendant excepted. 
The jury found for the plaintiff. Error is assigned upon 


each of the above grounds of exception. 

When this case was called in the supreme court, counsel for 
plaintiff in error called the attention of the court to the fact 
that his client had been adjudged to be a bankrupt since the 
rendition of the verdict in the court below, and objected to 
further proceeding. The motion was overruled, and the prin- 
ciple embraced in the third head-note announced. 


u _ 
Hawkins & Hawkrys; R. F. Lyon; J. R. McCieskey, 


for plaintiff in error. 


R. Toomps, for defendant. 


McCay, Judge. 


1. This court is committed by numerous decisions to the gen- 
eral doctrine that in the case of the executory sale of land where 
the purchase money is not paid and no deed made, but only a 
bond for titles given, conditioned to be void if the vendor make 
titles on the payment of the notes, that the title, and therefore 
the right to sue and recover in ejectment, remains in the vendor 
until the purchase money is a// paid: Solomons vs. Day, 40 
Georgia, 32; Tliompkins vs. Williams, 19 Ibid., 569; Doy, ex 
dem., Miller vs. Swift, 39 Ibid, 91; Ware vs. Jackson, 19 Ibid., 
452; MeHan vs. Stansell, 39 Ibid., 197. And this works no 
wrong to the vendee, at least as between him and the purcha- 
ser, for he can always in equity, and perhaps under the Code, 
at law, pay, or offer to pay, by bringing the money into court, 
the amount due, and demand his title. We have looked into 
the cases referred to by the plaintiff’s counsel, but we do not 
think they meet hiscase. The references to Tyler on Ejectment 
are, as we understand them, in harmony with the doctrine we 
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insist upon in the case of executory contracts for the sale of 
land. There are, doubtless, special rules applicable to the re- 
lation of landlord and tenant, but they stand upon their own 
nature. In the case of a vendor of land who has given bond 
for titles on the payment of the purchase money, the very pur- 
pose of retaining the title is to protect himself by insisting on 
his legal right. We recognize that if the vendee pays or makes 
improvements, that he has an equity, even after condition bro- 
ken, to pay the balance and demandatitle. But the vendor’s 
right is the legal title, and, therefore, the legal right to the 
possession, unless the vendee comply with the bargain on his 
part. The land, until the purchase money is all paid, is le- 
gally the property of the vendor, and subject to be sold under 
a judgment against him, even though that judgment be ob- 
tained after the date of the bond. | 

2. Weare not prepared to say that if a new day of pay- 
ment were definitely and legally agreed upon, that the right 
to sue might not be waived; but that ought to definitely and 
distinctly appear. Northing appears here but a stipulation 
for ten per cent. interest until paid. That fixes no new day. 
The holder of the notes is not prevented from suing next day. 
An agreement to fix a new day, and thus extend the terms of 
the bond, is, in effect, an agreement in relation to the sale of 
land, or an interest therein, and ought to be in writing, under 
the statute of frauds. It is not pretended that it was in writ- 
ing, or that it was intended to be in writing. The truth is, 
that the agreement, if one there was, was, in its nature, so 
loose that it was obviously impossible to put it in writing. 
At any rate, it was nothing but a parol agreement. 

3. We do not see what the bankruptey of the plaintiff 
in error has to do with this case. The verdict in ejectment, 
by the superior court, ousted him of the land. If anybody 
has a right to object to the prosecution of this case here, it is 
the defendant in error. He is not acting—he is the sutferer— 
he is not proceeding. On the whole, we affirm the judgment. 

Judgment aftirmed. 
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Mary Bow ina, administratrix, plaintiff in error, vs. Or- 
NAN WHATLEY, defendant in error. 


1. When there has been a counter-showing to a motion fora continuance, 
aud the testimory is conflicting. the decision of the court thereon will 
not be interfered with, unless it appears that there has been an abuse 
of diceretion in the refusal of the continuance. 

. If the motion be founded on the ground that the defendant’s health 
would not permit ber to be present at the trial, and on the hearing of 
a motion for a new trial the defendant’s affidavit is used, which neither 
states her condition at the time the trial was had. or shows wherein 
she could have suffered damage by reason of her absence, the refusal 
of the continuance is not a sufficient ground for granting a new trial. 

. A defendant who has filed a plea of plene administravit caunot, after 
the testimony is concluded and the charge of the court given to the 
jury, withdraw his plea, and then, on a motion for a new trial, assign 
errors in the ruling of the court in admitting evidence against such 
defense, or in the charge of the court in reference to the same. 


Continuance. New trial. Administrators and executors. 
Before Judge BucHanan. Troup Superior Court. May 
Term, 1873. 


Ornan Whatley brought complaint against Mary Bowling, 
as administratrix upon the estate of Archibald W. Tyree, 
deceased, for $316 25, besides interest, alleged to be due upon 
certain promissory notes made by her intestate. The defend- 
ant pleaded the general issue and plene administravit. 

When the case was called for trial, counsel for defendant 


moved for a continuance on account of the absence of their 


client caused by sickness and family affliction. A counter- 
showing was made by the plaintiff. The motion was over- 
ruled and defendant excepted. 

After the testimony was closed and the jury charged, coun- 
sel for defendant withdrew the plea of plene administravit 
and relied upon that of the general issue alone. The jury 
found for the plaintiff. The defendant moved for a new trial 
because of error in overruling the aforesaid motion for con- 
tinuance, and because of certain alleged errors in rulings and 
charges of the court, all of which were based upon the case 








. 
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as presented by the plea of plene administravit. In support 
of the motion was attached the affidavit of the defendant, 
which failed either to state her condition at the time of trial, | 
or to show in what manner she had been prejudiced by her 
absence. The motion was overruled and defendant excepted, 








B. H. Brenam; T. H. Warraker, for plaintiff in error. 






TooLe & Masry, for defendant. 






TrIPPE, Judge. 







1. The counter-showing to the motion was supported by 
strong evidence, and we cannot say that the judge who was to 
pass upon it abused his discretion in refusing the continuance. 

2. We are the more confirmed in our conclusion, from the 
fact that, on the motion fur a new trial, the affidavit of the 
defendant was used, and it neither stated the condition of her 
health at the time of the trial, or her inability to attend court, 
or wherein she could have suffered damage by reason of her 
absence. Nothing was positively stated by the other witnesses 
showing that she could not attend court, and nobody could 
have better known as to that than the defendant herself. 
That omission in the affidavit was significant. Courts should 
not be left to grope in the dark; and it may be strongly in- 
ferred, where one knows whether a particular thing is true or 
not, (and if it be true, it is to his interest to let it be known,) 
and he does not state it, that that fact does not really exist, 
In cases like the one under consideration, this rule is specially 
applicable. 

3. The plea of plene administravit was filed. This cast a 
certain onus upon the plaintiff, and imposed a.special risk on 
the defendant, if found against the plea. After the evidence 
was all in, and the charge of the court given, the plea was 
withdrawn. Whether this was done over the objection of 
plaintiff or not, does not appear. The withdrawal of the 
plea relieved the detendant (the administratrix,) from the dan- 
ger of an alternative verdict—one reaching her individually, 
VoL. Lut, 3. 























26 SUPREME COURT OF GEORGIA. 





Wade vs. Roberts. 





She could not do this and then except to the rulings or charges 
of the court on that question. The law cannot be speculated 
upon in that way. When the plea was withdrawn, all the 
issues growing out of it fell with it. If rights are claimed, 
the corresponding burdens must be borne. 

Judgment affirmed. 


Revsen W. WaDE, guardian, plaintiff in error, vs. ELBERY 
Roserts, defendant in error. 

That the affidavit upon which an attachment was based was sworn to by 

the plaintiff ‘‘as guardian,’’ was no ground to dismiss the proceedings. 


Such affidavit was the individual oath of the party swearing thereto. 


Attachment. Guardian and ward. Before Judge Srrozer. 
Decatur Superior Court. May Term, 1874. 


For the facts of this case, see the decision. 


E. C. Bower, by B. B. Bower, for plaintiff in error. 


Joun C. RutHERForRD; I. A. Busu, for defendant. 


Warner, Chief Justice. 


The plaintiff sued out an attachment ander the provisions 
of the 3293d section of the Code, and made affidavit before a 
notary public, as guardian of Leila M., Frances C., Alice M., 
William H., and Sarah C. Stafford, minor heirs of 8.8. Staf- 
ford, deceased, that one Roberts was indebted to him, as such 
guardian, the sum of $2,380 00; that he held said note as col- 
lateral security, and that the same is now due, and that said 
debt was created by the purchase of lots of land numbers two, 
three, thirty-eight and thirty-nine, in the twenty-seventh dis- 
trict of Decatur county, and that said Roberts is in possession 
of said property, for the purchase of which said debt was cre- 
ated. The affidavit was made in Early county. Bond and 
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security was given by the plaintiff, and attachment issued by 
the notary public, directed to all and singular the sheriffs and 
constables of the state, which was levied on the land described 
as the property of Roberts, who was the defendant therein, by 
W. W. Howell, sheriff. A motion was made by the defend- 
ant to dismiss the attachment on several grounds: First, be- 
cause the affidavit was not sworn to according to law, the said 
Wade swearing as guardian, which is contrary to law. Upon 
which ground the bill of exceptions states, and all others 
stated in the motion, the court dismissed the attachment, and 
the plaintiff excepted. 

The section of the Code under which this attachment was 
sued out declares that, “process of attachment may issue in 
behalf of any creditor whose debt is created by the purchase 
of property, upon such debt becoming due, when the debtor 
who created such debt is in the possession of the property for 
the purchase of which the debt was created.” The court evi- 
dently dismissed the attachment on the first ground taken in 
the motion, and not upon all or any of the other grounds, 
because if any of the other grounds had been well taken, the 
same. would have been amendable. Although Wade, the 
plaintiff, represented himself as guardian in the affidavit, still 
he made oath to the facts stated therein in his individual ca- 
pacity ; it was his individual oath, and if untrue, he could be 
indicted therefor. The fact that he was the guardian of the 
minor wards did not make the affidavit any the less his indi- 
vidual affidavit; he took his corporal oath as to the truth of 
it upon his individual responsibility. From the facts dis- 
closed in the record, we are of the opinion that the issuing 
and levying the attachment in this case, was in pursuance of 
the provisions of the Code, and a substantial compliance with 
the requirements thereof, and that the court erred in dismiss- 
ing it. 

Let the judgment of the court below be reversed. 
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GrorceE P. Curry, plaintiff in error, vs. THE NATIONAL 
Bank or AuaGusta, defendant in error. 


1. A plaintiff in garnishment is not entitled to enter a judgment against 
the garnishee, because the answer was filed in vacation, the same hay- 
ing been so filed subsequent to the term next after service of the sum- 
mons and before judgment was obtained against the principal debtor. 

. If the answer admits indebtedness to the defendant of a certain sum, 
but sets up that he is indebted to the garnishee in a certain other sum 
of a much larger amount, and the plaintiff asks a judgment for the 
sum so admitted, on the ground that a claim ef the garnishee against 
the principal debtor, if not due, cannot be retained under the doctrine 
of set-off, and it does not appear from the pleadings that it is not due, 
the plaintiff should traverse the answer and prove the fact on which 
he relies, before he can assert any right to the judgment he seeks. 

8. Where a garnishee discharges himself by his answer, he is entitled to 
a judgment against the plaintiff for the cost. 


Garnishment. Costs. Before Judge Goutp. City Court 
of Augusta. May Term, 1874. 


On December 22d, 1873, Curry instituted an action of 
complaint against Milledge L. Bonham, as maker, and Gra- 
ham & Butler, as acceptors, on a draft dated April 7th, 1873, 
and due November Ist, next thereafter, for $130 00, return- 
able to the February term, 1874, of the city court of Augus- 
ta. On the same day process of garnishment was served on 
the National Bank of Augusta. On April 4th, 1874, in 
vacation, the garnishee answered denying all indebtedness to 
the defendants, except in the sum of $67 06, which appeared 
on its books, to the credit of Graham & Butler. The answer 
also set up that Graham & Butler were indebted to the gar- 
nishee in the sum of $25,000 00, or other large sum, and it 
therefore claimed the right to retain the $67 06 aforesaid, to 
be applied to said indebtedness. On May 25th, 1874, the 
plaintiff obtained a judgment against the defendants. Upon 
the call of the case against the garnishee the plaintiff moved 
for a judgment for the full amount of his claim. ‘The motion 
was overruled and plaintiff excepted. 

The plaintiff then moved for a judgment for the amount 
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admitted to be due to Graham & Butler. This the court re- 
fused to allow, holding that the garnishee was entitled to ap- 
propriate said sum to the indebtedness to it. To this ruling 
the plaintiff excepted. 

The garnishee moved for a judgment for $5 00 costs against 
the plaintiff. This the court allowed and plaintiff excepted. 

Error is assigned upon each of the above grounds of ex- 
ception. 


H. Cuay Foster, for plaintiff in error. 
FRANK H. MILuerR; J. C. C. Back, for defendant. 


TRIPPE, Judge. 


1. The answer of the garnishee was not filed at the return 
term of the summons, nor was that the term at which judg- 
ment could have been obtained against the principal debtor. 
It was the first term after suit was commenced against him. 
The answer of the garnishee was made out and filed after the 
adjournment of that term, but before the judgment term for 
the main suit. We do not think that by this the garnishee 
forfeited all right, and was subject to have judgment entered 
against him as a defaulting garnishee who does not answer at 
all. It may be true that a garnishee should not make answer 
before the term of the court to which the summons is made . 
returnable; but if no judgment can then be rendered against 
the main debtor or the garnishee either, the latter, by not then 
answering, should not be in a worse condition than the prin- 
cipal debtor. If the debtor does not defend or answer to the 
suit against him at the first term, he may still do so at the 
next. It is-true, he may be put on terms, but never such 
terms as will deny him all rights and absolutely entitle the 
plaintiff to a judgment. Here nothing was asked of the gar- 
nishee. The right was claimed by the plaintiff to reject the 
answer altogether, and to take judgment for another person’s 
debt against the garnishee. The court did not err in refusing 
such a judgment: See Code, sections 3304, 3536; 15 Georgia, 
188 ; 32 Ibid., 118; 38 Ibid., 299; 45 Ibid., 489. 
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2. The answer admitted that on the books of the garnishee 
there was a small balance due the debtor, but set up that there 
was a much larger indebtedness owing by that debtor to the 
bank. If the plaintiff rely on the point that the indebted- 
ness of his debtors to the garnishee was not due, and that on 
that ground it could not be set off by the garnishee against 
what it owed to such debtors, he should have traversed the 
answer and set up that fact. It does not so appear by the 
answer. We take the answer to mean that such indebtedness 
was due. The point was made that the amount which the 
bank owed to the plaintiff’s debtors was an amount due them 
as depositors. The answer does not so state, but simply says 
that the sum of $67 00 is to their credit on the books of the 
bank. The character of that liability on the part of the bank 
is not shown. 

3. Where a garnishee discharges himself by his answer he 
is entitled toa judgment against the plaintiff for his cost. 
This we take to be the proper construction of section 3549 of 
the Code. No point was made that the sum of $5 00 was an 
improper amount. 

Judgment affirmed. 





THe Water Lor Company or THE City oF CoLumBts, 
plaintiff in error, vs. THE BANK oF Brunswick, defend- 
ant in error. 


1. When, pending a suit by a corporation, an act of the legislature was 
passed changing the name of the corporation, if corporators should con- 
sent, and the suit proceeded to judgment in the original name : 

Held, that it was too late after judgment for the defendant to set up that 
there was no such corporation, especially if he fails to make it appear 
that the corporators accepted the new name. 

2. Where an order was passed during term. time by the judge, and put 
upon the minutes, establishing a lost execution without any notice to 
defendant, and a levy and return upon the same was made by the sheriff 
and the lost fi. fa. was subsequently found : 

Held, that the entry upon the established copy was such an entry as pre- 





ATLANTA, JULY TERM, 1874. 31 


Water Lot Company of Columbus vs. Bank of Brunswick. 








vented the judgment from becoming dormant, and this, even though 
the plaintiff, after finding the original, upon his own motion, set aside 
the established copy. 


Corporations. Judgments. Lost papers. Executions. Be- 
fore Judge JAMES JOHNSON. Muscogee Superior Court. No- 
vember Term, 1873. 


On June 5th, 1854, the Bank of Brunswick instituted ac- 
tions of assumpsit against the Water Lot Company of the city 
of Columbus, one for $782 30, besides interest, and the other 
for $250 00, besides interest, alleged to be due upon certain 
due bills. Judgments were obtained on June 7th, 1855, and 
executions issued on July 9th, 1855. 

By act of February 13th, 1854, the name of the Bank of Bruns? 
wick was changed to that of the Union Bank, “if the stock- 
holders therein so determine.” It was further provided “ that 
upon all contracts of any kind, heretofore or prior to the first 
day of September next, made by or with said bank, shall be 
good and valid, and may be sued on in favor of or against the 
said bank by its said new name, and that in all suits brought 
in favor of or against it by its present name, and which may 
be undetermined on the said first day of September next, it 
shall be sufficient to suggest upon the record the change of name 
made by this act, and said suits shall be proceeded in accord- 
ingly.” 

At the November term, 1873, counsel for defendant moved 
to quash said executions upon the following grounds: 

Ist. Because said fi. fas. are, as appears by their face and 
the entries on them, both dormant and barred by the statute of 
limitations. 

2d. Because at the time the judgments were rendered on 
which the fi. fas. are based, there was not in existence any cor- 
poration having the name of the Bank of Brunswick or having 
authority to use that name. 

On each of these executions were entries, in brief, as follows : 
A levy on certain property, of date September Ist, 1855. “Sale 
postponed to first Tuesday in November. October 2d, 1855. 
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Levy dismissed October 24th, 1873. (Signed) H. G. Ivey, 
sheriff.” A levy on certain property of date October 25th, 1873. 

It also appeared that the execution for the larger amount 
had been lost and a copy established with the aforesaid entries 
thereon, without any notice to the defendant. ‘An additional 
entry had also been made on the same of a levy on certain prop- 
erty, of date April Ist, 1868. Pending the argument of the 
motion, counsel for the plaintiff, having found the original, 
had the order establishing the copy set aside. The motion 
was overruled and defendant excepted. 


Henry L. BENNING, for plaintiff in error. 


R. J. Moses, for defendant. 


McCay, Judge. 


1. The question made as to the name is not vital. It is not 
denied that there was a corporation, and that the plaintiff was 
originally known by that name. The English rule, and the 
one adopted generally, is, that if the plea be that there is no 
such corporation, that is a plea in bar, but if the objection be 
merely as to the name, the plea is only a misnomer, and must 
be pleaded in abatement. The charter, as well as the change 
of name, is matter of public law, of which the court will take 
notice, so that the objection is really only in the nature of a 
plea in abatement: 1 Saunders’ Reports, 340, note (A.;) 1 
Bos. & Pull., 40; 30 Illinois, 120. Besides, it does not ap- 
pear that the corporation ever accepted the new name, and the 
motion does not so allege. 

2. This court has several times held that any proceedings 
by the plaintiff, showing that he claimed his judgment to be 
a subsisting one, entered of record—as putting in his fi. fa. 
to claim money, prosecuting a claim, ete., is a substantial com- 
pliance with the act of 1825, so as to prevent the judgment 
from becoming dormant. Here was a proceeding during term 
time, and an order passed by the judge, put upon the minutes 
by the plaintiff, based upon his claim of a subsisting judgment. 
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Is not this as good as a return of no property, or a levy and 
an order to dismiss it? The point of the statute is not action, 
but some proceeding showing that the plaintiff claims his judg- 
ment to be subsisting. This copy was levied and a return made. | 
True, the original was afterwards found. That the copy was 
abandoned does not, we think, change the result. The plain- 
tiff was proceeding with his judgment. The copy was a le- 
gal copy, and the proceeding had all the substantial effect of 
a return on the original. 
Judgment affirmed. 


Pav JENKINS, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


1. If a prisoner burn a hole in the door, or attempt to burn one through 
the floor of a guard-house, situate in an incgrporated town, merely for 
the purpose of effecting his escape, and not with the intent to ‘‘ con- 
sume or to generally injure the building,’’ and neither of such results 
occur, he is not guilty of the offense of attempting to burn a house, as 
defined in sections 4376 and 4381 of the Code. 

2. The crime of which the prisoner was convicted is not sufficiently proved 
by the evidence to justify the verdict of guilty. 


Criminal law. Arson. New trial. Before Judge HI. 
Houston Superior Court. May Term, 1874. 


Paul Jenkins was placed on trial for the offense of arson, 
alleged to have been committed upon the guard-house, in the 
town of Fort Valley, on March 22d, 1874. The defendant 
pleaded not guilty. The evidence made the following case: 

The guard-house referred to in the indictment had two 
doors to it, an outer and an inner door. On the day alleged 
the inner door was discovered to have a hole burned through 
it about one foot in diameter. The floor at the back of the 
room was also burned. At that point ignited matches were 
discovered. Burnt paper was found between the outer and 
inner door; also on the floor. Playing cards were also on 
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the floor. The defendant was the only occupant of the guard- 
house. Fire could not have been communicated to the points 
above designated from without. Before the burning at the 
back of the room was. discovered, the defendant stated that 
the inner door became ignited from lighting his pipe. After 
the attempt to burn the floor was perceived, he offered no ex- 
planation. The house is within the corporate limits of the 
town of Fort Valley. Had the guard-house been burned, it 
is probable that no other house would have been ignited. It 
is a small one-room brick house, twelve by fifteen feet. The 
defendant was not drunk when he was discovered, but looked 
as if he had been. There was one window to the house—one 
foot by two—with bars one-fourth of an inch apart. . The 
outer door was covered with tin; the inner door was of two 
inches pine plank ; one and one-half or two feet between the 
doors. The fire was out when the house was entered. 

The jury returned the following verdict: “ We, the jury, 
find the prisoner not guilty of arson, but of the attempt to 
burn, and we recommend the court to commute the sentence 
from hanging to imprisonment for life.” 

The defendant moved for a new trial because the verdict 
was contrary to the law and the evidence. The motion was 
overruled, and the defendant excepted. 


Duncan & MILLER, for plaintiff in error. 


W. S. WaL.ace, solicitor general pro tem., by W. B. 
HI, for the state. 


TRIPPE, Judge. 


1. The attempt “to burn a house,” referred to in section 
4376 of the Code, must mean an attempt to commit the burn- 
ing defined in section 4381, that is, “to consume or generally 
injure the house.” One is not guilty of the crime of burning 
unless “the house is consumed or generally injured.” If the 
offense of burning requires a total destruction or general in- 
juring of the house to make it complete, then the attempt to 
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burn involves the intention to destroy or to generally injure. 
If the facts fall short of proving this intent, then the crime of 
- attempted arson is not proved. Rape is the carnal knowledge 
of a female forcibly and against her will. An attempt to com- 
mit rape implies the intent to have that knowledge forcibly, 
ete. An assault with intent to murder must have in it all 
the elements which constitute murder, except the death of the 
party assaulted. So an attempt to commit arson must have 
all the features of arson except the actual destruction or the 
generally injuring of the house—that is, it must be shown to 
have been the intent of the defendant to do one or both of 
those things. So thought the supreme court of North Caro- 
lina, in the case of The State vs. Mitchell, 5 Iredell; 350. 
There the defendant was indicted for burning the jail in which 
he was confined. The door of the room in which he was 
placed and the ceiling of that room were partially consumed. 
The question raised was, that if the prisoner only intended 
to burn off the lock, so he could escape, and not to burn down 
the jail, he was not guilty. A contrary charge was given to 
the jury, and on a review of the case, the supreme court held 
that if it was not the intention of the prisoner to burn or 
destroy the jail, but he put fire to the lock to burn it off to 
effect his escape, and not to destroy, the felony was not com- 
plete. It was added by the court that if the prisoner will- 
fully put fire to the jail with the intent to effect his escape by 
consuming or destroying it, he would be guilty if the jury 
should believe that his secondary intent was to burn and 
destroy the jail, although his main intent was thereby to 
effect his escape. This qualification was correct. The court 
referred to the case of The People vs. Cotteral, 18 John. 
115, as an authority for the decision. That case does sustain 
the one quoted from Iredell, and asserts the same principle. 
The North Carolina case discusses the matter at length, both 
on principle and authority, and we think the conclusion is 
right. It is unnecessary to review the testimony contained in 
the record to show that, as it appears, this intent on the part 
the defendant in this case was not sufficiently shown to au- 
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thorize a conviction involving life or imprisonment for life. 
It may be stated that the place where the attempt to set fire 
was made, the fact that there were materials unconsumed 
whereby the fire might have been continued, especially when 
taken in connection with the statement made by the chief wit- 
ness for the state, that he thought the defendant “attempted 
to burn a hole,” make it doubtful whether it was the intent 
of the prisoner, in the language of the Code, to consume or 
generally injure the house. ‘This statement was made by the 
witness without objection, and after he had given a detailed 
account of all that he saw and the appearance of everything 
connected with the jail. 

2. At any rate, under this testimony, where such conse- 
quences are involved, we think that an investigation on an- 
other trial would be best. 

Judgment reversed. 


HArRDEMAN & Sparks, plaintiffs in error, vs. WILLIAM Bat- 
TERSBY, defendant in error. 


1. Where a court of equity would originally have had jurisdiction of the 
case, the fact that concurrent jurisdiction has been given to the com- 
mon law courts, does not deprive it thereof; and where courts have 
concurrent jurisdiction, that first taking will retain it. 

. Where a warehouseman’s receipt for cotton was lost or destroyed, a 
court of equity has jurisdiction of a bill filed for the recovery of the 
cotton, containing therein an offer of bond and security to indemnify 
the warehouseman from any subsequent liability on such receipt. 

. Especially should a demurrer to such a bill be overruled, where it 
appears that if the same be dismissed the remedy of complainant at 
law would be barred by the statute of limitations. 


Equity. Jurisdiction. Warehousemen. Statute of limi- 
tations. Before Judge‘H1iL. Bibb Superior Court. Octo- 
ber Term, 1873. 


For the facts of this case, see the decision. 





ATLANTA, JULY TERM, 1874, 





Hardeman & Sparks vs. Battersby. 





R. F. Lyon, for plaintiffs in error. 


LANIER & ANDERSON, for defendant. 


WaRNER, Chief Justice. 


This was a bill filed by the complainant, as the surviving co- 
partner of the firm of William Battersby & Company, against 
defendants, in which the complainant alleges that in May, 
1864, Battersby & Company placed in the hands of one North 
certain cotton receipts given by the defendants, as warehouse- 
men, to have the cotton specified therein shipped to them at 
Savannah, the cotton being the property of complainant ; that 
North died without having removed or disposed of thirty 
bales of said cotton; that complainant is unable to find de- 
fendants’ receipts for the cotton among the papers of North, 
after a careful search ; that the same were lost, destroyed or 
misplaced whilst in the possession of North, and cannot be 
found; that complainant has demanded the cotton of defend- 
ants, which they said they would deliver on the production of 
their receipts, complainant then and there offering to indem- 
nify them from liability to any other person or persons on 
said cotton receipts, as he was unable to produce them, said 
receipts having been lost, destroyed or misplaced, as before 
stated. The defendants refused to deliver the cotton. The 
complainant prays that defendants may be decreed to account 
to him for the value of the cotton, after allowing them all 
proper charges and expenses for and on account of the storage 
of said cotton, upon his giving bond and security as hereto- 
fore offered by him. 

Such are substantially the allegations in complainant’s bill, 
which was filed in the clerk’s office on the 19th of October, 
1867, and was pending in court without any demurrer there- 
to, until the 23d of January, 1874, when the complainant 
amended his bill, at which term of the court the case came 
on for trial. The defendants then demurred to the complain- 
ant’s bill on the ground that there was no equity in it, inas- 
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much as the complainant had an adequate and complete rem- 
edy at common law. The court overruled the demurrer, apd 
the defendants excepted. 

1. The receipts for the cotton were not given by the defend- 
ants to the complainant, and we infer from the description given 
in the complainant’s bill of the marks upon the several bales, 
that the receipts were given and delivered by the defendants 
to the planter, or to the parties who originally stored the cot- 
ton in their warehouse. In Patten vs. Boggs, 43 Georgia 
Reports, 167, it was held that where a warehouseman was 
sued in trover by one who claimed to be the assignee of his 
receipt for a number of bales of cotton, that it was not suffi- 
cient evidence of a conversion to show that the defendant re- 
fused to deliver the cotton to the claimant until the receipt 
was produced,or good security given to indemnify the ware- 
houseman. 

2. The point decided in that case, as applicable to the case 
now before us is, that the defendants, as warehousemen, are 
entitled to be indemnified before they can be required to de- 
liver the cotton to the plaintiff, or to account to him for its 
value. Before the adoption of the Code allowing the com- 
mon law courts to mould verdicts as verdicts and decrees 
are rendered and framed in equity proceedings, there can be 
no doubt, we think, that a court of equity would have had 
jurisdiction of the case as made by the complainant’s bill, for 
the reason that the remedy in the common law court would 
not have been adequate to have decreed indemnity for the pro- 
tection of defendants against their liability on their receipts. 
Inasmuch as a court of equity would originally have had ju- 
risdiction of the case, the fact that concurrent jurisdiction has 
been given to the common law courts does not deprive a court 
of equity of the jurisdiction which it originally had; and 
when a court of equity and a common law court have con- 
current jurisdiction, the court first taking will retain it: Code, 
section 3096. 

3. The court of equity in this case having first taken ju- 
risdiction of it, the demurrer was properly overruled, the 
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more especially if the complainant’s bill had been dismissed 
for want of jurisdiction, his remedy in the common law court 
might have been barred by the statute of limitations. 

Let the judgment of the court below be affirmed. 


GeorGE T. Cocuray, plaintiff in error. vs. WiLu1am B. 
Swann, defendant in error. 


1. A creditor does not have a laborer’s lien for work which he has done 
for the debtor by other persons hired by him to do the work. 

2. Upon the trial of an issue formed in such a case, it is necessary to a 
recovery by the creditor for any part of the claim, that he should show 
for what portion of the work he is entitled to the lien and the value of 
such portion. 

3. In such a proceeding the plaintiff cannot amend so as to change the 
case into an ordinary action of assumpsit or complaint. 


Laborer’s lien. Amendment. Before Judge BucHANAN. 
Campbell Superior Court. February Term, 1874. 


Cochran foreclosed a laborer’s lien against Swann. The 
defendant denied the existence of the lien. Upon the trial, it 
appeared from the evidence of the plaintiff that the work 
was done by himself and five or six hands employed by h'm. 
What precise work he individually did, and the value of it, 
was not shown. Defendant moved to dismiss the proceed- 
ings. Before this motion was acted on, plaintiff proposed 
to amend by changing the proceeding into an action of as- 
sumpsit or complaint. The court overruled the second mo- 
tion and sustained the first, to both of which rulings plain- 
tiff excepted. 


W. F. Wricut; W. H. Anprews, for plaintiff in error. 


No appearance for defendant. 
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TripPE, Judge. 


1. One who contracts to get cross-ties, and does get them by 
the employment of other persons, who do the work, does not 
have a laborer’s lien against the party for whom he is to fur- 
nish the ties, for the payment of the debt thereby created: 
See Wooten vs. Archer, 49 Georgia, 388, and Callahan vs. 
Savannah and Charleston Railroad, Ibid., 506. The prin- 
ciple decided in those cases control this. 

_ 2. If the defendant make an issue denying the existence of 

the lien, and the creditor wishes to recover for any part of the 
claim because that part of it does have the lien, he should 
show by proof for what portion of the work he is entitled te 
the lien, and the value of that portion. This was not done 
in this case. 

3. Ina proceeding for the summary enforcement of a la- 
borer’s lien, the plaintiff cannot amend so as to change the 
case into an ordinary action of assumpsit, or complaint under 
the statutory form. The case of Dunning & Tuttle vs. Stovall, 
30 Georgia, 444, is not a precedent for such an amendment. 
That was a regular action commenced by the usual petition 
and process, with the additional claim for the enforcement of 
the mechanic’s lien, and the amendment allowed was to strike 
out that part of the petition referring to the lien and to insert 
such allegations as were necessary to sustain the case against 
the trust property. It was a suit instituted in the superior 
court, with regular service, and there were all the pleadings 
necessary to amend by: See The Columbus Iron Works Com- 
pany vs. Loudon, decided at the present term, and Parish vs. 
Murphy et al., 51 Georgia,614. Here there are not such 
pleadings—there is no stock to graft upon. The law of amend- 
ment, liberal as it is, does not permit summary proceedings to 
enforce specific liens, which are governed by special regula- 
tions, to be changed into formal actions at law, which are eon- 
trolled in their commencement and mode of bringing parties 
into court by totally different rules. 

Judgment affirmed. 
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Perer McLaren, plaintiff in error, vs. Joan McCarry, 
executor, defendant in error. 


1. Under the decision of this court in the case of Akin vs. Freeman, the 
dormant judgmant act was suspended from November 30th, 1860, un- 
til the 21st of July, 1868. 

2. A judgment not dormant under the law, at the date of the passage of 
the limitation act of 1869, is not affected by that act, and the plaintiff 
has three years after his judgment has become dormant, to sue outa 
scire facias to revive it. 


Judgments. Scire facias. Statute of limitations. Before 
Judge JAMES JOHNSON. Muscogee Superior Court. Novem- 
ber Term, 1873. ; 


On January 10th, 1856, Hugh Dolan obtained a judgment 
against Peter McLaren, as garnishee, in a suit in which the 
Rock Island Factory was defendant, for $127 50, principal, 
$7 65 interest, and costs of suit. Execution issued on Janu- 
ary 6th, 1857. Upon this paper were the following entries: 


“Received, June 11th, of Hugh Dolan $11 12, which in- 
eluded $1 89, my fee for return, clerk’s, sheriff’s cost on this 


fifa. (Signed) WituiaM H. Lamar.” 


“Copied from the fi fa. of same plaintiff vs Rock Island 
Factory. (Signed) A. RUTHERFORD, Clerk.” 


= Received, January 7th, 1857, of plaintiff, per Denton, at- 
torney, $4 50, balance clerk’s and sheriff’s costs on this fi fa. 
(Signed) “ A, RUTHERFORD, Clerk.” 


On July 31st, 1873, John McCarty, as executor of Hugh 
Dolan, deceased, commenced proceedings to revive said judg- 
ment, returnable to the next November term of the court. 
To this proceeding the defendant pleaded the statute of limi- 
tations. The court charged the jury, in substance, that if 
they believed the facts as set forth in the judgment and ex- 
eeution introduced in evidence by the plaintiff, then his right 
of action was not barred by lapse of time. Also, that the 
plaintiff was entitled to three years in which to bring his ac- 

Vou, ui. 4, 
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tion from the time that his judgment became dormant by lapse 
of seven years. 

The jury found for the plaintiff. The defendant excepted 
to said charge and now assigns error thereon. 


Incram & CRAWFORD, for plaintiff in error. 


L. T. Downtne, for defendant. 


McCay, Judge. 


1. Though I did not agree to the decision of this court in 
Akin vs. Freeman, 49 Georgia, 5), still it is the law of this 
court, and the fi. fa. or judgment in this case, was not dor- 
mant more than three years before scire facias was sued out. 

2. Assuming that the dormant judgment act was suspend- 
ed on 18th December, 1860, the whole time from the 18th of 
December, 1860, is not to be counted. At the date of the pas- 
sage of the act of 1869 the judgment was not dormant, and the 
act, in its terms, only applies to judgments then dormant. It 
is clear, therefore, that under the holding in Akin vs. Free- 
man, as the act of 1869 does not apply to it, the judgment 
was not dormant over three years before the issuing of the 
scire facias. And this was admitted in the argument. But 
it is said that under the last section of the act of 1869, the 
bar attaches. It is said the right to issue this scire facias has 
arisen since the Ist of June, 1865, and is therefore to be regu- 
lated by the Code, irrespective of the acts suspending the 
statute. That while the first seven sections of the act of 1869 
only applies to rights of action accruing before the 1st day of 
June, 1865, yet the last section covers all cases where the right 
of action accrued since 1865. But we are clear that there is 
nothing in this last section broad enough to cover a fi. fa., 
and to set the statute running as to it. That section ex- 
pressly confines its operations to “all cases of the character 
mentioned in any section of this act,” where the right of ac- 
tion has accrued since Ist of June, 1865. There is no case of 
an execution or judgment running to dormancy in the pre- 
vious sections, This fi. fa. did not become dormant until 
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some time in 187 1, and under the Code, or act of 1869, scire 
facias must have issued in three years from the date of the 
dormancy. This was done—the scire facias issued in July 
1873. 

Judgment affirmed. 


WiiuiaM B. Tarver et al., plaintiffs in error, vs. HARRIET 
M. TARVER, for use, ete., defendant in error. 


am 


1. Under sections 3664 and 2672 of the Code, it is not necessary for the 
defendant in execution, who files an affidavit of illegality, to give a 
bond for the forthcoming of the property levied on, unless he “ desires 
to take or keep possession of such property,’’ nor is he required by 
law to pay the costs due on the fi. fa. before his affidavit can be received. 

. By the act of 24th February, 1873, Code, section 1989, attorneys at law 
have the same right and power over judgments and executions td en- 
force their liens as their clients have, for the amount due thereon to 
them, ‘‘and no person can satisfy such jotgeeeat or execution until the 
lien or claim of the attorney is satisfied.’’ 

. When the amount due on the executionis sufficient to discharge the 
claim or lien of an attorney, and he is proceeding to enforce the same 
by levy, the defendant cannot arrest it by illegality on the ground that 
the plaintiff in the judgment has agreed for value to give indulgence, 
or by setting up that the claim of the attorney has been paid, and that 
he has no lien, unless such payment has been made bythe defendant. 


Illegality. Bond. Costs. Attorneys. Lien. Before 
Judge Hitt. Twiggs Superior Court. April Term, 1874. 


At the April term, 1873, of Twiggs superior court, Harriet 
M. Tarver obtained a decree in equity against William B. 
Tarver and Benjamin M. Tarver for $52,500 00 principal, 
$36,750 00 interest, and $16 50 costs, to be levied of certain 
property charged by the will of Hartwell H. Tarver with the 
support and maintenance of said Harriet M. On the execu- 
tion based on this decree the solicitors for the complainant 
made the following indorsement: 


“The sheriff of Twiggs county, or his deputy, will levy 
this fi. fa. upon the property set forth and described herein, 
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to make the sum of $5,016 50, the amount ‘due v us 5 for fees and 
costs, and advertise and sell the same on first Tuesday in 
January, 1874. December 4th, 1873. 
(Signed) “WuitrLe & GusTIN, 
“LANIER & ANDERSON, 
“ Plaintiff’s Attorneys.” 


On December 5th, 1873, a levy was made in accordance 
with this direction. An affidavit of illegality was filed by 
the defendants, setting up the following grounds: 

1st. That the complainant, Harriet M. Tarver, on or about 
the 5th of October last, for a valuable consideration, agreed to 
suspend the collection of any part of said execution until 
December 25th, 1874. 

2d. That said solicitors have been fully paid for their ser- 
vices, and are entitled to nothing as fees on said claim, nor 
have they any lien on such fi. fa. for said fees. 

Upon the trial of the issue thus formed, a motion was made 
to dismiss said affidavit of illegality, upon the ground that 
no forthcoming bond had been given by the defendants, and 
because the costs due on the execution had not been paid be 
fore the filing of such affidavit. 

The levy was made upon several large tracts of land, and 
upon a large amount of personalty. Whether the property 
remained in possession of the defendants or not, does not ap- 
pear. 

The motion was sustained, and defendants excepted. 


J. D. Jones, by Z. D. Harrison; Lyon & Jackson, for 


plaintiffs in error. 


WuirtLe & Gustin; Lanter & ANDERSON, for defend- 
ant. 


TripPeE, Judge. 

1, Section 3672 of the Code provides that where an “ affida- 
vit of illegality is filed, and the party filing it desires to take 
or keep possession of the property (personal) he shall deliver 
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to the sheriff or other levying officer a bond,” ete. This is 
the forthcoming bond, and is to be given when the affiant 
“desires to take or keep possession of the property.” It does 
not appear in this case what was done with the property, 
whether the defendants in execution kept possession or not. 
It was the duty of the sheriff, if no bond was given, to take 
and keep possession of the personal property. It is only when 
personal property is levied on and the possession is kept by 
the defendant, that a forthcoming bond is required. Section 
3664 says a forthcoming bond shall be delivered “as provi- 
ded by this Code,” and afterwards comes the provisions of 
section 3672, as quoted. Nor is the defendant required by 
law to pay the cost before his affidavit can be received. The 
affidavit may deny that the cost is due as well as any other 
part of the judgment or fi. fa. The old rule of court requir- 
ing the cost to be paid even in cases of injunction, does not 
now exist, and the matter is in the discretion of the chancel- 
lor, as well as the other terms on which the injunction may 
be granted: Rules in equity No. 1, and section 3150, Irwin’s 
Revised Code, in connection with section 3212, New Code. 
Even if the defendant denies only a portion of the execution, 
and admits a balance to be due, his affidavit may be accepted 
as to the part so denied, and the balance is to be paid or the 
sheriff proceed to raise it: 30th Rule. We, therefore, are of 
opinion that though the judgment of the court was right in 
dismissing the affidavit of illegality, it was so for other rea- 
sons than those given. 

2. The act of 24th February, 1873, (Code, section 1989,) 
enacts that attorneys at law have the same right and power 
over judgments and ‘executions to enforce their liens as their 
clients have, for the amount due thereon to them, “and no per- 
gon can satisfy such judgment or execution until the lien or 
claim of the attorney is satisfied.” 

3. This being so, if the amount due on the execution is 
sufficient to discharge the claim or lien of an attorney, and he 
is proceeding to enforce the same by levy, the defendant can- 
not arrest it by illegality on the ground that the plaintiff in 
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the judgment has agreed, for value, to give indulgence, or by 
setting up that the claim of the attorney has been paid, and 
that he has nolien. If the defendant alleges that he has him- 
self paid and discharged the lien, the case might be different ; 
and also if there was a fraudulent collusion between the plain- 
tiff and his attorney. But, generally, the question whether 
the attorney has a lien, or whether he has been paid, is a mat- 
ter between the attorney and his client, the plaintiff, unless 
in a case where the defendant has paid such a portion of the 
execution that the balance due is not sufficient to pay the at- 
torney’s claim. In a case of that sort, it might be a question 
solely affecting the defendant, whether or not the attorney had 
a lien, or had been paid his claim. But this case cannot be 
controlled by such a fact. A much greater amount is due on 
the execution than is claimed by the attorneys. In Chambers 
vs. McDowell, 4 Georgia, 185, it was held that if a plaintiff in 
execution agrees with the defendant never to enforce his judg- 
ment, it operates as a discharge of the judgment. But if he 
covenants not to enforce it within a limited time, such cove- 
nant does not operate as a release of his right to levy within 
that time. He may levy his execution, and the defendant is 
left to his action for a breach of the agreement. This decis- 
ion undoubtedly rests on high authority, and was doubtless a 
correct one. Whether it is affected by section 2879 of the 
Code, we do not decide. The point was merely suggested at the 
conclusion of the argument, and was not discussed. For my- 
self, individually, I will say that I am inclined to think that 
the section does not alter the rule or change the law upon this 
point. For the reasons given, the judgment of the court be- 
low is affirmed. 
Judgment affirmed. 
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Nexson Tirt, plaintiff in error, vs. JosEPHINE Towns, de- 
fendant in error. 


1. Where the owner of a bridge franchise contracts with a railroad com- 
pany that the latter shall construct a bridge and keep it in repair, and 
that the former shall be entitled to all tolls except on the freights and 
passengers of the company, which should be passed free, in case of 
damages to a wagon and team by falling through, the action therefor 
should be brought against the owner of the franchise. 

. The owner of a bridge franchise is bound to exercise only such care 
and diligence in the construction of his bridge and the keeping the 
same in proper order, which every prudent man would exert in rela- 
tion to the same property, in view of the object and purpose for which 
the same was erected and used by him. 


Roads and bridges. Diligence. Before Judge StRozeErR. 
Dougherty Superior Court. April Term, 1874. 


For the facts of this case, see the decision. 
D. H. Pore; Por, Hatt & Lortoy, for plaintiff in error. 
D. P. H111, for defendant. 


WarRNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendent, as the proprietor of a toll-bridge across Flint river, 
in the county of Dougherty, to recover damages sustained in 
consequence of the plaintiff’s wagon and team falling through 
said bridge in crossing the same. On the trial of the case, 
the jury, under the charge of the court, found a verdict for 
the plaintiff for $860 17. A motion was made for a new 
trial on the several grounds set forth therein, which was over- 
ruled by the court, and the defendant excepted. The two 
grounds of error which were mainly relied on in the argu- 
ment before this court were: first, as to the liability of the 
defendant to a suit for the recovery of the damages complained 
of under the facts of the case; and second, for the alleged 
error in the charge of the court to the jury, and refusing to 
charge as requested. 
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1. It appears from the evidence in the record, that the de- 
fendant was the owner of the exclusive franchise to erect and 
keep a toll-bridge at the place where it was located; that he 
made a contract with the Atlantic and Gulf Railroad Com- 
pany to build the bridge and keep it in repair, and to pass its 
freights and passengers over it free of toll, and to be removed 
when it should become useless by the rebuilding of defend- 
ant’s lattice bridge, which had been burnt, or on the comple- 
tion of the railroad bridge of the company. The defendant, in 
consideration of his franchise, was to receive all the tolls col- 
lected from all others, except the railroad company’s business ; 
that the defendant employed a bridge-keeper to receive the 
tolls and take care of the bridge. In our judgment, the ac- 
tion was properly brought against the defendant, who was the 
proprietor and owner of the bridge franchise, and by reason 
thereof received the tolls from all persons crossing the bridge, 
except the railroad company. Being the proprietor of the 
bridge franchise, and receiving the tolls arising therefrom, he 
was bound to keep the bridge in proper order for the safe 
crossing of the persons from whom he was entitled to receive 
such tolls. 

2. The court was requested by the defendant to charge the 
jury, “that the proprietor of a toll-bridge is bound to use only 
ordinary care and diligence in the construction of his bridge, 
and keeping the same in proper order.” The court refused 
this request, and charged the jury, in lieu thereof, as follows: 
“That the proprietor is bound to use due care and exercise 
proper diligence, and the use of skill and foresight, to pass 
the public safely, and negligence alone would be a breach of 
duty. Due care means a high degree of care, and casts on 
bridge owners the duty of exercising all diligence to see that 
whatever is required for the safe passage of the public, (such 
as that the bridge is in fit and proper order, and free from de- 
fects in the superstructure,) but this duty will not make bridge 
proprietors liable for injuries arising from latent defects in its 
structure, which no human skill or care could either, have 
prevented or detected.” -By the 690th section of the Code, 





ATLANTA, JULY TERM, 1874. 49 





Tift vs. Towns. 


the proprietor of any bridge is bound to exercise prompt and 
faithful attention to all his duties, as such, and if any damage 
shall occur by reason of non-attendance, neglect, carelessness 
or bad conduct, he is bound for all damages—that is to say, 
he is bound to exercise prompt and faithful attention in the 
discharge of all his duties required of him by law as such 
bridge proprietor, and he is also bound to exercise ordinary 
care and diligence in the construction of his bridge, and keep- 
ing the same in proper order for the safe passage of the trav- 
eling public over it. Ordinary diligence, as defined by the 
law of this state, is that care which every prudent man takes 
of his own property of a similar nature. The absence of such 
diligence is termed ordinary neglect. Extraordinary diligence 
is that extreme care and caution which very prudent and 
thoughtful persons use in securing and preserving their own 
property. The absence of such diligence is termed slight 
neglect. Gross neglect is the want of that care which every 
man of common sense, how inattentive soever he may be, 
takes of his own property: Code, sections 2061, 2062, 2063. 
The defendant was bound to exercise only such care and dili- 
gence in the construction of his bridge and keeping the same 
in proper order, which every prudent man would take and 
exercise in relation to the same property, in view of the ob- 
ject and purpose for which the same was erected and used by 
him. Did the defendant exercise such care and diligence? 
If he did, then he was not liable under the law. If he did 
not exercise such care and diligence, then the law makes him 
liable for his negligence. The charge of the court, that the 
defendant was bound to exercise a high degree of care and all 
diligence to see that the bridge was in fit and proper order, 
and free from defects in the superstructure, and charging, 
in connection therewith, “but this duty will not make bridge 
proprietors liable for injuries arising from latent defects in its 
structure which no human skill or care could either have pre- 
vented or detected,” was manifest error. The latter part of 
this charge was calculated to impress on the minds of the 
jury that the defendant was liable for all other defects in the 
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structure of the bridge, except those which no human skill or 
eare could have prevented or detected. Such is not the law 
as applicable to the liability of the proprietors of public 
bridges in this state, as we understand it. In our judgment, 
the court erred in not charging the jury as requested, “ that 
the proprietor of a toll-bridge is bound to use only ordinary 
care and diligence in the construction of his bridge, and keep- 


ing the same in proper order,” and in the charge as given, of 
which complaint is made, as set forth in the record, in rela- 
tion to the defendant’s liability as the proprietor of a toll- 
bridge. It was insisted on the argument, that notwithstand- 
ing the error in the charge of the court, the evidence in the 
record is such as to have required the jury to have found the 
verdict they did. Wedo not think so. If the court had 
charged the jury correctly as to the law, and they had found 
a verdict either way under the evidence, we should not have 
disturbed it. 
Let the judgment of the court below be reversed. 


Robert Jorce, plaintiff in error, vs. THE State oF GEor- 
GIA, defendant in error. 


1. An indictment for an assault with intent to commit a rape, is sufficient, 
if it shows the sex of the person assaulted, by other words of the in- 
dictment, without the use of the term “ female.’’ 

2. To sustain a verdict of guilty on such a charge, the evidence should 
show that the defendant not only made the assault, but that it was his 
intent at the time, forcibly and against her will, to have carnal knowl" 
edge of the person assaulted. 


Criminal law. Rape. Indictment. Before Judge ScHLEY. 
Bullock Superior Court. April Term, 1874. 


Robert Joice was indicted for the offense of rape, as fol- 
lows: “For that the said Robert Joice, in the county of 
Bullock and state of Georgia, aforesaid, on the 6th day of 
March, in the year 1874, with force and arms, in and upon 
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one Sarah E. Groover, in the peace of God and said state, 
willfully, feloniously and violently, did make an assault, and 
her, the said Sarah E. Groover, did then and there forcibly 
and against her will, feloniously ravish and carnally know, 
contrary,” ete. The indictment also contained a count for an 
assault with intent to commit a rape. A motion to quash 
was made upon the ground that the indictment failed to show 
that the person upon whom the offense in each case alleged to 
have been committed, was a female. The motion was over- 
ruled, and the defendant excepted. 

The evidence disclosed that Sarah E. Groover ‘was in the 
kitchen of her father’s house, washing up dishes by the light 
of a lamp; that as she started out of the kitchen door, the de- 
fendant blew out the light and caught her around the waist; 
that he did not pull her to him; that she called her father, 
who came; that it was dark in the kitchen when the lamp 
was blown out, though there were coals in the fire-place ; that 
she came out of the kitchen crying; that this building was 
about thirty yards from the house. 

The jury found the defendant guilty of an assault with in- 
tent to commit rape. A motion was made for a new trial be- 
cause the court erred in refusing to quash the indictment, and 
because the verdict was contrary to the law and the evidence. 
The motion was overruled, and defendant excepted. 


James K. Hines, by A. B. Smitu, for plaintiff in error. 


ALBERT R. LAMAR, solicitor general, for the state. 


TRIPPE, Judge. 


1. There was no abstract or brief furnished in this case, and 
the record was chiefly made up of the original papers used in 
the court below, and some of them separate and detached from 
the others. No objection was made to the hearing of the case 
on that ground. On looking through these papers we are 
satisfied that enough does not appear in the evidence as it was 
sent up, to authorize the verdict. ‘ 
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2. To sustain a verdict of guilty on such a charge, the evi- 
dence should show that the defendant not only made the as- 
sault, but that it was his intent, at the time, forcibly and against 
her will, to have carnal knowledge of the person assaulted. We 
think that justice requires there should be another trial, and 
as the matter will be passed upon by another jury, we will 
not discuss the testimony. As to the point that the indict- 
ment did not allege the person assaulted to be a female, it is 
sufficient to say that the sex is shown by other words used 
therein. 

Judgment reversed. 





H.S. & J. M. Estes, plaintiffs in error, vs. HucH G. Ivey, 
sheriff, et a/., defendants in error, 


1. It is a good practice for a judge to require the parties, when there are 
several, to a motion to distribute money, to state in writing their sev- 
eral claims and the grounds of them. 

2. When, on the hearing of a motion to distribute money, the judge dis- 
missed the claim of one of the parties on the ground that on its face 
it did not present any legal claim to participate in the division, and 
gave a judgment awarding the money to the other claimants, whilst it 
was within the discretion of the court, during the term, to open the 
judgment and allow an amendment, yet it was not error to refuse to do 
so during the progress of another trial, and especially if it is not stated 
what was the amendment proposed. 

. When one has possession of land under a bond for titles, and has paid 
part of the purchase money, it is competent for his judgment creditors 
to levy upon ‘‘the entire interest stipulated in the bond,’’ and sell 
the same. But in such a case, notice that such is the extent of the 
levy must be given by the officer making the levy, to the holder of the 
bond, at the time of the levy or within a reasonable time before the 
sale. 

. When a defendant in execution is the vendee of land, and has only a 
bond for titles, and a portion of the purchase money has been paid, 
and the land is levied on and sold by judgments against the vendee, 
and no notice is given as required by section 3586 of the Code, nothing 
is sold but the interest of the defendant, and the vendor cannot claim 
any of the proceeds on the ground that his purchase money is not all 
paid. He has his remedy by filing a deed and selling the land, or by 
action of ejectment on his legal title. 
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Money rule. Practice in the Superior Court. Judgments. 
Amendment. Bond for titles. Levy and sale. Vendor and 
purchaser.. Before Judge JAMES JOHNSON. Muscogee Supe- 
rior Court. November Term, 1873. 


Hugh G. Ivey, sheriff of Muscogee county, held certain 
funds in his hands, realized upon a sale of property under an 
execution against John F. Cleghorn. The levy under which 
such sale was made, was upon a “two-thirds undivided interest 
in and to a parcel of land,” unnecessary here to be described. 
He was ruled at the instance of one of the judgment creditors 
of the defendant. To this proceeding various other creditors 
were made parties, and amongst them H.S. & J. M. Estes, 
who petitioned the court, substantially, as follows : 

The money in the hands of the sheriff, was raised by sale 
of certain real estate, to-wit: that described in the entry 
of levy. This property had been purchased of them by Jesse 
J. Bradford and John F. Cleghorn for the sum of $2,500 00, 
of which $400 00, besides interest, is still due and unpaid. 
For this balance they hold two executions, each for $200 00, 
besides interest, against said Bradford and Cleghorn. They, 
therefore, pray that ‘the money in the sheriff’s hands may be 
paid to them. 

There were judgments of older date than those upon which 
the executions in favor of H. 8. & J. M. Estes were based, 
more than sufficient to exhaust the fund to be distributed. 
The court ordered the money to be appropriated to them in 
the order of their dignity. To this ruling H. 8. & J. M. Estes 
excepted. 

The bill of exceptions recites that “after said judgment 
had been rendered, and after the court had made some pro- 
gress in another cause or causes,” counsel for H. 8. & J. M. 
Estes asked leave to amend the allegations in their petition 
claiming the aforesaid fund. This the court refused to per- 
mit, and petitioners excepted. 

What the amendment proposed was, does not appear either 
from the record or bill of exceptions. It is to be gathered 
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from the abstract and brief that the petitioners desired to show 
that the defendant in execution held the land from the sale of 
which said money was derived under a bond for titles from 
them, the condition of which would not become absolute until 
the payment of the $400 00, besides interest, balance of the 
purchase money, which was represented by the executions 


presented by them. 
Error is assigned upon each of the above grounds of ex- 


ception. 
L. T. Down1nG, for plaintiffs in error. 


’. J. THornton, by R. H. Clark; B. H. Crawrorp, 


/* 


by James M. Russe, for defendants. 


McCay, Judge. 


1. We have no fault to find in this practice of Judge John- 
son in cases like the present. Something of the sort would 
seem to be necessary for the intelligent administration of the 
law. ‘There is a fund in the sheriff’s hands for distribution. 
It is hardly possible, if there be several claimants, to do jus- 
tice between them in such a way as that the record shall show 
what has been done without requiring just such a statement 
to be made by each party as the judge required in this case. 
The jurisdiction is an equitable one, and we would be very 
slow to interfere with any practice which, without doing in- 
justice, shall have the effect to reduce into order and method 
the inevitable confusion — arise in such cases where 
the parties are permitted to state by parol the nature and dig- 
nity of their claims, leaving the court to grope among the 
papers for the true points of the controversy. 

2. As we said in the case of Walton vs. Jones, at this term, 
we recognize that during the time the judgment of the court, 
in such cases, is in the breast of the judge, it may be opened 
by him at his discretion, yet to justify an interference by 
this court the refusal to interfere must be grossly unjust. 
Necessary rules of order require that a point once made and 
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ruled upon shall continue settled, unless the court sees that 
injustice has been done. If a party may, as matter of right, 
ask and reask a rehearing, the public business cannot be done. 
Generally the rules of order are to be observed. The movant 
has a right to open and conclude—all points must be insisted 
on at once. A decision once announced must be acquiesced 
in, ete., ete. But if the court see that the principles of jus- 
tice require a deviation from these rules, he may even reopen his 
own action and rehear a case. But this is very largely in his 
discretion, and he will only be reversed here when injustice 
has been done, and the party complaining be without fault. 
We can see no error in the refusal in this case. The court 
was occupied with other business, and the party failed to show 
what it was he had new in the case. If one be in default, as 
the complainant was here, and asks a review, he should take 
a proper time to make his request, and he should make it in 
such a way as that the court can see at once what is the point. 
This was not done here. The request itself was out of order, 
as there was other matter before the court. 

3. Previously to the Code, it was necessary to file a bill to 
get at the right of the defendant in property situated as this 
was. His right was a purely equitable one. The land was 
the property of the vendor, and subject to levy and sale as his 
property. Taking this statute altogether, it is evident that 
the intent was to give the plaintiff in fi. fa. the right to do 
exactly what equity would have decreed, to-wit: to sell the 
land—the whole title—pay the vendor out of the proceeds all 
that was due him, and appropriate the balance to the judg- 
ment. To do this, we think the act must be complied with. 
If the levy be merely of the defendant’s interest, or on the 
land as his property, the purchaser, if he gets anything, clearly 
ought only to get the defendant’s interest, and if so, the ven- 
dor has no interest in the proceeds. He still holds the title, 
and he may proceed as though there had been no sale. If 
his (the vendor’s) title is sold, then, and then only, can he 
claim the proceeds, 

4. Nothing was done here indicating that the whole interest 
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was sold; no notice was given, as the statute requires. Evi- 
dently there is a mistake in this section. The party to be 
notified ought, in common sense and common honesty, to be the 
holder of the notes. He is the party whose interests are to 
be affected. The holder of the bond generally gets notice by 
the levy. Here was no notice to any one. Nothing appears 
to show that the sale was of the whole title. - We think, to. 
justify a sale of the whole interest, as contemplated by this 
section (3586) of the Code, there should be reasonable notice, 
so that all parties, defendant and holder of the notes, shall 
know what is to be sold, and have due notice of what is about 
to be done. If there be no such notice, nothing is sold but 
the interest of the defendant, if that, and the purchaser gets 
nothing but the right to stand in the defendant’s shoes. The 
vendor has still his remedy. The land is still his. He may 
sue, file his deed, and sell. 
Judgment affirmed. 





Houtcarnson & Brotuer, plaintiffs in error, vs. ALECK 
JACKSON, defendant in error. 


1. If, in a claim case arising under a levy of alien fi. fa. in favor of 4 
merchant, sued out before the act of 1870, the court holds that it is 
necessary for the plaintiff to put in evidence the affidavit and the order 
of the judge for enforcing the lien, and if he does introduce them, he 
cannot afterwards complain of such ruling. 

2. When the execution was issued in a proceeding to enforce several 
liens. and on the trial of the claim, it appearing that some of the al- 
leged liens were not good in the law, the plaintiff amended the fiat of 
the judge and the execution, by striking out of the order the amount 
for which there was no valid lien, and taking an order to make the ex- 
ecution conform thereto: 

Held, that it was not error for the court to dismiss the levy. But if only 
a portion of the property levied on be claimed, the order of dismissal 
should be limited to that portion.” 

3. When such order of dismissal was granted, it was not error for the 
court to refuse to issue an order, on the ground of the insolvency of 
claimant, requiring the securities on the claimant’s bond, in whose 
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possession the property was, to hold the same as receivers until the 
final judgment of the court in the premises, or requiring them to re- 
tain the possession until a supersedeas could be sued out. 


Factors. Practice in the Superior Court. Liens. Claims. 
Execution. Levy. Before Judge Bucoanan. Troup Su- 
perior Court. November Adjourned Term, 1874. ° 


On October 9th, 1869, Hutchinson & Brother foreclosed, 
in one proceeding, various factor’s liens, given, as alleged in 
the affidavit, under the act of December 15th, 1866, aggre- 
gating in amount $1,225 66, against Zachariah Colly and W. 
W. Wilder. The execution based upon such foreclosure was 
levied upon certain property as belonging to defendants. A 
claim to part of the property levied on was interposed by 
Aleck Jackson. 

Upon the trial of the issue thus formed, plaintiffs tendered 
in evidence their execution with the levy thereon. Claimant 
objected to this testimony, because unaccompanied by the affi- 
davit of foreclosure and the fiat of the judge of the superior 
court ordering execution to issue. The objection was sus- 
tained, and plaintiffs excepted. 

Plaintiffs offered in evidence said affidavit, fiat and execu- 
tion. Claimant objected to this testimony because it appeared 
on the face of the affidavit that a portion of the indebtedness 
was contracted neither for provisions nor commercial manures, 
but for mules. The objection was sustained, and plaintiffs 
excepted. 

Plaintiffs moved to amend the fiat of the judge and the ex- 
ecution by writing off whatever amount appeared not to be 
for provisions furnished. This motion was allowed. Claim- 
ant then moved to dismiss the levy. The motion was sus- 
tained, and plaintiffs excepted. 

Plaintiffs moved for an order directing the securities on the 
forthcoming bond to hold the property as receivers, subject to 
the final judgment of the court. In support of this motion 
they proposed to show that the property in controversy had 
been delivered to said securities, and that the claimant was in- 

VoL. Lut. 5, . 





58 SUPREME COURT OF GEORGIA. 





Hutchinson & Brother vs. Jackson. 








solvent. The court refused such order, and plaintiffs excep- 
ted. 

Plaintiffs then moved for an order requiring such securities 
to retain possession of said property until a supersedeas could 
be obtained. This motion was also refused, and plaintiffs ex- 
cepted. 

Error is assigned upon each of the above grounds of ex- 
ception. 


B. H. Bienam; T. H. Warraker; A. H. Cox, for plain- 


tiffs in error. 
e 


Speer & Speer, by F. M. Loneiey, for defendant. 


TRIPPE, Judge. 


1. The court held that it was necessary for the plaintiff to 
introduce in evidence the affidavit and order of the judge en- 
forcing the lien. He complied with the ruling of the court, 
and then complained that he was compelled so to do. It 
could not have affected the case whether such papers were of- 
fered by the plaintiff or claimant, that is, because they were 
so offered by the one instead of the other, could not matter, 
so far as it concerned tht final result. They were properly 
in, whether introduced by the one party or the other, and it 
would be a mere waste of time and costs to send the case back 
for the purpose of forcing the claimant to put them in proof, 
when the same result would be obliged to follow. 

2. The proceedings to enforce the alleged lien were sued 
out before the act of 1870 was passed, and the fi. fa. was is- 
sued on the fiat of the judge, as by the statute was then re- 
quired. Plaintiff, on the trial, amended both the fiat and the 
execution, by striking out from both a large amount of the 
debt claimed. The court held that by this amendment the 


levy, under section 3495 of the Code, must fall. We do not 
think that under the facts the court erred. That section pro- 
vides in terms that if the fi. fa. be levied at the time the 
amendment is made, “the levy must fall, still the amended 
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fi. fa. may be re-executed.” We see no way to except this 
fi. fa. from the operation of that section. As, however, only 
a portion of the property levied on was claimed, the order of 
dismissal should have been limited to that portion, and it was 
so directed in the judgment we rendered to be sent back in 
the remittitur. 

3. There was no necessity for either of the motions that 
were subsequently made by the plaintiffs. If they had ob- 
tained a new trial by judgment of the court which tried the 
case, or by writ of error to this court, the securities on the 
claimant’s bond would have still been bound by the final 
judgment, and the insolvency of the claimant was not a mat- 
ter to affect the question. An insolvent claimant, if he has a 
good bond, is entitled to all the rights of a solvent one, and 
the motions, if they had been proper and had been granted, 
would not have furnished any additional security to what the 
plaintiffs already had, for the same sureties then on claimant’s 
bond would have been sufficient on any new bond. 

Judgment affirmed, with directions. 


JoHN HIGHFIELD et al., plaintiffs in error, vs. ZEBULON T. 
PHELPs et al., defendants in error. 


[Trippg, Judge, was providentially prevented from presiding in this case.] 


If one of the attesting witnesses to a deed be a magistrate, the conclu- 
sion of law is that he saw the instrument legally executed—that is, 
signed, sealed and delivered, so as to authorize the same to be admit- 
ted to record. 


Deed. Witness. Presumption. Registry. Before Judge 
Srrozer. Randolph Superior Court. May Term, 1874. 


For the facts of this case, see the decision. 
B. S. WorriLt, for plaintiffs in error. 


A. Hoop, for defendants, 
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Warner, Chief Justice. 


This was an action of ejectment, brought by: the plaintiffs 
against the defendants, to recover possession of lot of land 
number two hundred and seventy-three, in the fifth district 
of Randolph county. On the trial of the case, the plaintiffs 
offered in evidence a deed from one Higgins, made under a 
power of attorney, and which had been recorded, as a part of 
his chain of title. The defendants objected to the admission 
of this deed in evidence, on the ground that it was not legally 
probated so as to authorize the same to have been admitted to 
record, which objection was sustained by the court, and the 
plaintiffs non-suited ; whereupon the plaintiffs excepted. 

The attestation clause of the deed recited, “In witness 
whereof, I have hereunto affixed my seal and assigned my 
name, in the presence of,” ete., which was attested by Charles 
Mitchell and N. H. Pendergrast, justice of the peace, as wit- 
nesses. A deed to land executed in this state must be attested 
by at least two witnesses, and if one of the attesting witnesses 
is a justice of the peace or a notary public, that will entitle 
the deed to be recorded. The objection to the attestation 
clause in this deed is, that it does not recite that it was deliv- 
ered, In Dinkins vs. Moore, 17 Georgia Reports, 62, it was 
held that if one of the attesting witnesses to a deed be a mag- 
istrate, an officer appointed by the law to perform this duty, 
the conclusion of law is, that he saw the instrument legally 
executed—that is, signed, sealed and delivered, so as to au- 
thorize the same to be admitted to record. This deed offered 
in evidence by the plaintiffs having been recorded on the at- 
testation of a justice of the peace, and one other witness, it 
was error in the court in rejecting it at the trial. 

Let the judgment of the court below be reversed. 
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James H. Burns, plaintiff in error. vs. ANDREW M. Parks, 
administrator de bonis non, defendant in error. 


B. was security on a note payable to G. and was also executor on the 
estate of his principal. G. having obtained judgment on his debt 
caused a levy to be made on the property of the estate. B. filed a bill 
of injunction and to marshal the assets. A decree was taken in 1869 
reciting that it was by consent of all parties, creditors and heirs, and 
directing, among other things, the payment of a certain proportion of 
the debts, except that of G., which was stated in the decree to be a 
slave debt, and out of the jurisdiction of the court. A levy was af: 
terwards made on the individual property of B., who filed an affidavit 
of illegality, setting up the foregoing facts, and that he had sold the 
property of the estate, paid what was going to creditors, and divided 
the balance with the heirs, and claiming that he was thereby dis- 
charged as security. B. was one of the heirs : 

Held, that B. was not discharged. 


Principal and security: Jurisdiction. Slave debt. Before 
J. J. Fioyp, Esq., Judge pro hae vice. Jackson Superior 
Court. February Term, 1874. \ 


On the fourth day of March, 1867, William M. Gathright, 
as administrator upon the estate of C. C. Potts, deceased, re- 
covered a judgment in Jackson superior court, against James 
H. Burns, as executor of David M. Burns, deceased, princi- 
pal, and James H. Burns, security, for $1,188 30, principal, 
and $442 10 interest to the date of judgment, with accruing 
interest and costs. On November 26th, 1873, the execution 
based on the aforesaid judgment, was levied upon certain lands 
as the property of James H. Burns, security. He filed an 
affidavit of illegality setting up the following facts: 

By a decree of the superior court of Jackson county, rer= 
dered in the case of this defendant, as agent and receiver of 
the estate of David M. Burns, deceased, against William M. 
Gathright, administrator, John S. Hunter, deputy sheriff, 
John H. Newton e¢ al., creditors of the said David M., de- 
ceased, which was a bill to marsha! assets and for injunction, 
and in the case of Lamar Cobb ef al., creditors of the said 
David H., against this defendant, as agent and receiver as 





SUPREME COURT OF GEORGTA., 





Burns vs Parks. 





aforesaid, which was a creditor’s bill, to both of which the 
plaintiff was a party, it was declared that the judgment upon 
which said execution was based, was for the purchase money 
of a slave or slaves, and the court being, under the constitu- 
tion of the state, without jurisdiction thereof, could not make 
any allowance out of the assets of the estate to be paid there- 
to. The plaintiff was present in court when this decree was 
rendered, and consented thereto. This transpired on Septem- 
ber Ist, 1869, during the August term of the superior court. 
This decree has been fully executed by this defendant, as re- 
ceiver, by the sale of some of the property of David M. Burns, 
deceased, and the payment of the proceeds to the creditors, 
according to the terms thereof. What portion of ‘said estate 
was not sold was divided among the heirs-at-law. Therefore, 
should this defendant pay plaintiff’s claim, he would have no 
remedy against the estate of the principal. The plaintiff hav- 
failed to prosecute his claim against the estate of the principal 
by excepting to the decision of the court rendering said decree 
within the time prescribed by law, the debt against said estate 
having become thereby extinguished, the obligation of this de- 
fendant, as security, has also become extinct. 

To the affidavit was attached a copy of the decree therein 
referred to. It purported to be by consent of all parties in- 
terested, and to dispose of all the litigation in reference to the 
estate of David M. Burns. It established rules by which all 
the assets were to be distributed. The claim of plaintiff was 
excluded for the reason set forth in the affidavit of illegality. 

Upon demurrer, the illegality was dismissed, and defendant 
excepted, 

William C. Gathright, administrator, having died pend- 
ing the litigation, Andrew M. Parks, administrator de bonis 
non, was made a party in his stead. 


Speek & Tuomas; Witt. J. Prxe, for plaintiff in error. 


J. B. Esres, for defendant. 
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TRIPPE, Judge. 


It would scarcely be claimed that if the decree had been 
taken by consent of all parties, allowing other judgment cred- 
itors of the estate to take the whole assets, on the ground that 
they had a priority, the security would thereby have been dis- 
charged, had it turned out to be the fact, as ascertained after- 
wards, that such priority did not exist. If a plaintiff in ex- 
ecution, which has been levied on personal property of the 
principal, dismiss the levy by the consent of the surety, it 
does not operate a discharge of the surety. It would be diffi- 
cult to conceive of anything which a creditor could do that 
would release the surety, when it was done by the surety’s 
consent. If there be fraud, artifice or deception, practiced by 
the creditor, the question would be different. The consent 
decree in this case does not vacate or set aside the judgment 
or execution in favor of the plaintiff. Its legal effect is sim- 
ply that it could not be enforced against the assets of the 
estate, the ground assigned therefor, by consent of parties, 
being that the consideration of the debt was a slave. ‘The 
reason for the decree is not a good legal reason; but both par- 
ties consented that it should be taken—the surety as well as 
the creditor. It is no more than if the assets had been de- 
creed to be paid to some other creditor, on some ground which 
the parties thought gave it priority, but which really did not. 
Besides, the surety took a benefit by this decree. He was an 
heir-at-law of the party for whom he was security. By con- 
senting with this creditor that his debt could not be enforced 
against the estate, his share therein was increased. It would 
be’hard that a surety, who had assets of his principal in his 
hands, could set up that they were not subject to the debt for 
which he was bound, and then claim that because the creditor 
coneurred with him, and he had paid them out, he was thereby 
discharged ; and especially where his share in such assets was 
greater by setting up and sustaining such defense than it other- 
wise woyld have been. 

Judgment affirmed. 
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King vs. Loudon. 


Joun Krvo, plaintiff in error, vs. Joan Lovpon, assignee, 
defendant in error. 


Where, within four months after the levy of an attachment, the defend- 
ant was adjudged a barkrupt, and the plaintiff, notwithstandi.g, pro- 
ceeded to take a judgment on the attachment, it was not error in the 
judge, on motion of the assignee, to declare the attachment dissolved ; 
nor was it necessary, in a case when the property levied on had, before 
the adjudication in bankruptcy, been, by order of the court, sold to 
prevent waste, and turned into money, that the assignee should, before 
the attachment was dissolved, formally disclose to the court that he 
wished to demand the fund arising from the sale. The dissolution of 
the attachment is simply the declaration upon the minutes, on infor- 
mation to the court of the adjudication of bankruptcy, of the legal 
effect of such bankruptcy. 


Bankrupt. Attachment. Before Judge JAMes JOHNSON. 
Muscogee Superior Court. November Term, 1873. 


Loudon, as assignee of the Empire Cotton Seed Huller and 
Oil Company, moved to dissolve an attachment against said 
company in favor of John King, upon the following state- 
ment of facts: 

The attachment was levied on May 14th, 1872. The de- 
fendant was adjudged a bankrupt by the district court of the 
United States for the southern district of New York, on July 
2d, 1872. On June 14th, 1872, the property levied on was 
sold under an order of Judge Johnson, issued at chambers, on 
June 3d, 1872, and the proceeds directed to be held subject to 
the order of the court to which the attachment was returna- 
ble. At the November term, 1872, King recovered a judg- 
ment on said attachment. On May 28th, 1873, during the 
May term of the court, John Loudon, as assignee of said 
bankrupt, moved to dissolve said attachment. He had made 
no claim to the fund arising from the aforesaid sale. At the 
November term, 1873, when said motion came on in its order 
to be heard, the court dissolved the attachment, and King ex- 
cepted. 


Peasopy & Brannoy, for plaintiff in error. 
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R. J. Moses, for defendant. 


McCay, Judge. 


The bankruptcy of the defendant, by the express and posi- 
tive terms of the bankrupt act, dissolved the attachment, and 
the judgment thereon afterwards taken was void. We are 
not prepared to say that the sale of the property by the court 
stood upon the same footing. The property was in its custody 
legally. If the bankruptey dissolved thé attachment, the 
court was still the custodian of the property, and might, it 
would seem, to prevent the waste of it, order it sold and take 
care-of the proceeds. If the defendant was, in fact, a bank- 
rupt, on that fact being officially made known to the court, it 
was the duty of the court to declare the attachment dissolved ; 
and we think the assignee a proper party to bring the fact of 
bankruptey before the court. It was not proper to put him 
upon terms in this respect. The only object he sought was to 
notify the court of the bankruptcy. Jpso facto, the bank- 
ruptey dissolved the attachment, and the only necessity for 
any action by the state court was to make its own records per- 
fect. The assignee sought no action—no judgment of the 
court, 

We do not decide what was the effect of the sale. We in- 
cline to think it was good, if the seizure was prior to the 
bankruptcy. The property being in the custody of the court, 
it was its duty to take care of it until the assignee asserted 
his title, and a sale of it was, perhaps, the only way to pre- 
serve it. It is only to prevent waste that such sales on mesne 
process are justified. The sale in such cases is doubtless good, 
even though the plaintiff fail in his suit. The remedy of the 
defendant is on the bond. We think there was no error. 

Judgment affirmed. 
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James M. Cook, plaintiff in error, vs. WILLIAM N. L. Crock- 
ER, defendant in error. 


1. A vendee holding a bond for titles, but not entitled to possession of 
the land, on representing his inability to pay for the land, and asking 
for a rescision of the contract, was told by his vendor that on his pay- 
ing $400 00—which was a little over one-third of what was to become 
due in two days—he could have possession and ‘‘ ample time to pay the 
balance.’’ The payment was made, and the vendee went into posses- 
sion. Fifteen months afterwards suit was brought for the balance of 
the purchase money : 

Held, that the vendee could not defend on the ground that the action was 
a violation of an agreement for indulgence. 

2. A vendee who has made a partial payment for land, and made im- 
provements on the same, cannot, on account thereof, set up a claim 
to a homestead in any part of the land, against a suit for the balance 
of the purchase money. Nor is the question affected by the fact that 
the land, with the improvements, has depreciated in value below the 
amount of such unpaid balance. 

. Where there can be no dispute as to the amount due, and the finding 
of the jury is for ‘‘ the principal with interest and cost,’’ it is not error 
for the court to permit the principal of the note sued on to be inserted 
in the verdict. Especially when it is done in the presence of the jury, 
and they, on being directed to retire and reconsider the case, do. after 
such reconsideration, return the verdict as amended. 


Bond for titles. Contracts. Homestead. Verdict. Prac- 
tice in the Superior Court. Before Judge Kippoo. Sumter 
Superior Court. October Adjourned Term, 1873. 


Crocker brought complaint against Cook on two notes dated 
October 31st, 1870, the first for the sum of $1,000 00, paya- 
ble to the plaintiff, or bearer, by December 25th, next there- 
after, with a credit thereon of $400 00, of date December 23d, 
1870; the second for $1,100 00, payable by December 25th, 
1871. 

The defendant filed an equitable plea, setting up the fol- 
lowing facts : 

The notes sued on were given for lot of land two hundred 
and three, in the twenty-sixth district of Sumter county, the 
defendant receiving a bond conditioned to make titles on the 
payment of the same. Shortly before the first note became 
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due, the defendant discovered that he would not be able to 
meet the same, and so informed the plaintiff, and requested 
him to rescind the contract. This the plaintiff refused, but 
promised that if the defendant would pay him $400 00 he 
mizht take possession of the land and “have ample time to 
make payment of the balance.” He, at the same time, stated 
to the defendant not to be uneasy, but to go ahead and do the 
best he could. On the faith of these assurances the defend- 
ant paid the $400 00, took possession of the premises and pro- 
ceeded to improve the same. He has paid taxes upon said 
property amounting to $4000. The rent of the place, in- 
cluding the present year, was not worth exceeding $500 00, 
if that amount. He has made improvements thereon to the 
amount of $625 00. The price agreed upon at the time of 
the purchase was exorbitant. Owing to the depreciation of 
real estate and the scarcity of currency, said lot is not now 
worth exceeding $1,200 00. The property, if sold during 
the approaching spring or summer, would not bring even 
that amount. He has made all his business arrangements 
to plant said lot during the present year. It is the only 
source of revenue for himself and family. Has filed his 
petition for a homestead in the same, which is now pend- 
ing. He, therefore, prays that the verdict of the jury be 
moulded so as to allow to him and his family the use of said 
premises during the present year; that the contract of sale be 
rescinded, and the evidences thereof canceled ; that the plain- 
tiff be decreed to return to the defendant the said $400 00, 
and such other amount as defendant may be entitled to for 
improvements; and that defendant deliver possession to the 
plaintiff at the end of the present year. Or that it be decreed, 
that defendant’s interest in the land be ascertained and allowed 
as a homestead for him and his family. 

On demurrer, the aforesaid plea was stricken and defend- 
and excepted. 

The jury found for the plaintiff “ principal, interest and 
costs.” The court, over the objection of defendant, instructed 
counsel for plaintiff. to insert in said verdict the amount of 
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the principal. This was accordingly done, and the jury in- 
structed to retire to their room and ascertain if the amount 
interlined was correct. They returned into the court-room 
with the verdict as altered. 
To this action on the part of the court defendant excepted, 
Error is assigned upon each of the aforesaid grounds of ex- 
coption. 


Joun R. Worritt; Guerry & Son, for plaintiff in error, 


B. P. Howutis, for defendant. 


TRIPPE, Judge. 


1, The vendee was not entitled to possession until he paid 
the vendor the sum of $1,000 00. The contract of purchase 
and sale was absolute. Notes for the purchase money were 
given, dated October 31st, 1870, and the first, for $1,000 00, 
was due December 25th, 1870. ‘The purchaser had no legal 
right to demand a rescision of the trade, nor did he make any 
proposition to the plaintiff which he was bound to accept. 
Two days before the first note was due, the vendor told him 
he could go into possession then if he would pay $400 00, 
and should have ample time to pay the balance. The pay- 
ment was made and possession delivered. Suit was brought 
on the note fifteen months afterwards. If giving possession 
and an indulgence of fifteen months on the balance of $600 00 
due on the debt was not amply complying with the agreement, 
and a satisfaction for the payment of $400 00 two days before 
it was due, it would be hard to conceive what would be. Be- 
sides, it does not appear that the payment of the $400 00 
two days before it was due, was made a consideration of the 
promise. The interview between the parties seems to have 
been at the instance of the purchaser, and from the terms of 
the plea it rather appears that instead of the two days being 
a part of the contract or in any way affecting it, the proposi- 
tion was that if, instead of paying the $1,000 00, according 
to the terms of the note and bond, the debtor would pay 





ATLANTA, JULY TERM, 1874. 69 


Thomas vs. Johnson. 





_ 


$100 00, he should have possession, and the indulgence 
promised was a gratuity. If the note had been due on the 
93d of December—the day the $400 00 was paid—instead of 
the 25th, then there could have been no consideration for the 
promise. We do not construe the plea to say that the pay- 
ment of the money in advance of its being due, was a part of 
the contract, but it resulted from the fact that the purchaser 
happened to have the interview on that day. What would 
have been the law of the case provided there had been a con- 
tract for indulgence for a valuable consideration, it is not nec- 
essary to Say. 

2. The whole land sold—especially if it be in one body 
and for a specific price, and bond for titles be given—is 
bound for the payment of the purchase money, and the pur- 
chaser, on account of a partial payment, has no right to claim 
a homestead in the land to that extent, or in the proportion 
which the payment bears to the whole purchase money. Nor 
does the fact that the purchaser has made improvements on 
the land, and that it has depreciated in value below the amount 
of the unpaid balance, affect the question. The vendor does 
not warrant against depreciation. The purchaser risks that. 
If the land advances in value it is his gain, if it declines he 
suffers the loss. 

3. There was no error in the court in permitting the verdict 
to be corrected ot amended under the facts of the case: See 
Jackson vs. Jackson, 40 Georgia, 153, and Doster & Turner 
vs. Brown & Warner, decided at the present term. 

Judgment affirmed. 


Ranpau Tuomas, plaintiff in error, vs. James S. JOHNSON, 
deputy sheriff, defendant in error. 


An execution was levied on cotton by the sheriff; on the day of the levy, 
by agreement of pleintiff and defendant in fi. fu., the cotton was 
turned over to the former to be credited on.the execution. About five 
days after this transaction, notice was given to the sher.ff by an attor- 
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ney for another plaintiff in fi. fa. not to pay over the proceeds of the 
sale of the cotton to the owner of the execution first levied, as he 


claimed it on a fi. fa. of superior dignity : 
Held, that a rule against the sheriff at the instance of the second plain- 
tiff in execution was properly discharged. 


Sheriff. Rule against officer. Execution. Before Judge 
Porrie. Oglethorpe Superior Court. April Term, 1874, 


For the facts of this case, see the decision. 
J. D. MatTuews, by brief, for plaintiff in error. 
Lumpkin & OLIVE, by brief, for defendant. 


Warner, Chief Justice. 


This was a rule against the sheriff calling upon him to 
show cause why he should not pay the amount of Thomas’ 
fi. fa. The sheriff, in his answer to the rule, (which was not 
traversed,) states that he levied a fi. fa. in favor of Stokely 
upon some seed cotton as the property of Brittain, the defend- 
ant therein; that on the same day the levy was made, Stoke- 
ly’s agent being present, the cotton was, by agreement of the 
defendant and plaintiff’s agent, turned over to the plaintiff, 
the same to be credited on plaintiff’s fi. fa. About five 
days after this transaction, Thomas’ att6rney notified the sher- 
iff not to pay over the proceeds of the sale of the cotton to 
Stokely, as he claimed it on a fi. fa. in favor of Thomas 
against Brittain, the defendant, of superior dignity. This 
notice was not accompanied by the execution, and was given 
five days after the cotton levied on had been, by the consent 
of the parties, turned over to the plaintiff in fi. fa. to be 
credited thereon, the sheriff having no notice of Thomas’ fi. 
fa., a3 the same was never placed in his hands for collection. 
The court, on hearing the answer of the sheriff, discharged 
the rule, and the counsel for Thomas excepted. 

We find no error in the ruling of the court, on the state- 
ment of facts disclosed by the answer of the sheriff. The 
defendant in the Stokely fi. fa. had the unquestionable right 
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to pay it either in money or in seed cotton, if the plaintiff was 
willing to accept the cotton in payment thereof. If the cotton 
levied on paid the fi. fa. placed in the sheriff’s hands for col- 
lection, that was a satisfaction of it, at least to the value of 
the cotton which the plaintiff consented to receive, and the 
sheriff would not be liable to other parties unless their claims 
had been in his hands at the time. If Thomas’ fi. fa. was, 
in fact, of superior dignity to Stokely’s, and had been in the 
sheriff’s hands at the time of the alleged settlement of Stoke- 
ly’s fi. fa. by the defendant, it would have presented a differ- 
ent question. 
Let the judgmei of the court below be affirmed. 


Epwin P. Wirtrams, plaintiff in error, vs. THomas J. 
Dooxy, administrator, defendant in error. 


Williams gave his written promise to pay by a given date to T. J. Dooly, 
as administrator of L. J. Dooly, $451 00, adding thereto ‘‘ which is to 
be discharged and paid in notes and demands [ hold against the estate, 
to the extent and as fur as the estate is sufficient to pay the debts there- 
of: ” 

Held, that Williams was not bound to tender the notes and demands he 
held against the estate to the administrator on the day his contract 
matured, or forfeit all rights under it. By the contract the claims were 
so connected with the debt created by it, as to entitle Williams toa 
credit of such sum as he had a right to claim out of the estate, when- 
ever the same could be ascertained. 


Contracts. Administrators and executors. Tender. Be- 
fore JASPER N. Dorsey, Esq., Judge pro hae vice. White 
Superior Court. October Adjourned Term, 1873. 


Thomas J. Dooly, as administrator upon the estate of Lin- 
sey J. Dooly, deceased, brought complaint against Edwin P. 


Williams, upon the following note: 


“$451 00. By the sixth day of November next I promise 
to pay Thomas J. Dooly, as administrator of the estate of 
Linsey J. Dooly, deceased, four hundred and fifty-one dollars, 
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which is to be discharged and paid in notes and demands 
which I hold against the estate, to the extent and as far as the 
estate is sufficient to pay the debts thereof. This 12th Janu- 
ary, 1867. (Signed) E. P. WILuiAMs.” 


The defendant pleaded that the estate of Linsey J. Dooly, 
deceased, was entirely solvent. That at the time of the mak- 
ing of the note sued on, and since, he held claims against said 
estate to the amount of $1,000 00, which he pleads as a set- 
off, and prays judgment. for the surplus; that he has ever been 
willing to discharge said note in said claims, and has repeat- 
edly offered plaintiff so to do; that after said note matured, 
to-wit: on December 30th, 1869, the plaintiff consented to 
accept the claims aforesaid in payment of said note, and agreed 
to meet this defendant at his house, in White county, in order 
to effect said settlement, but failed to keep the appointment. 

To the plea was attached a schedule of the claims held by 
the defendant. 

Upon demurrer the plea was stricken and defendant excep- 
ted. Judgment was then rendered by the court in favor of 
the plaintiff. 

Error is assigned upon the above ground of exception. 


C. H. Surron; Wier Boyp, for plaintiff in error. 


J. B. Esres, for defendant. 


TriprE, Judge. 


We do not think that the strict law of tender applies to a 
contract like this. It rather, by its terms, was an agreement 
that the claims which the maker of the note held against the 
intestate should be a mutual debt, so far as it concerned that 
note, and so far as the estate was sufficient to pay those claims. 
It did not give the defendant below an absolute right to dis- 
charge his debt by the tender or delivery of certain things, 
or any certain amount of “notes and demands.” The right 
was qualified with the condition that they were to be paid 
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“to the extent, and so far as the estate is sufficient to pay the 
debts thereof.” In McDaniel, administrator, vs. Hooks, 30 
Georgia, 981, it was held that when an administrator, in sell- 
ing land which is encumbered with a vendor’s lien, agrees 
with the purchaser before the sale, to take up the lien, he is 
bound to allow the lien in settling with the purchaser. That 
case was a suit at law on the purchaser’s note given for the 
land. The defendant proposed to prove by one Munroe that 
pending the sale he, Munroe, told the defendant that he held 
a note on Shiver, the deceased, given fur the same lot of land, 
and that it was agreed if the defendant became the purchaser 
at the sale, and would take up the note from Munree, that the 
plaintiff would accept it as a credit or payment on the note 
sued on, as far as it would go; that pursuant to agreement, 
Hooks, the defendant in the case, purchased the note from 
Munroe. This court held that the administrator was bound 
to allow the credit in settling with the purchaser. The note 
was pleaded as a set-off. In that case it was a verbal con- 
tract, here it is in writing, and made a part of the note sued 
on, that the plaintiff will receive whatever amount of notes 
and demands the maker holds on the estate to the extent it is 
sufficient to pay. We think there was error in dismissing the 
plea of defendant. 
Judgment reversed. 


Freperick Rercu, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


1. A plea in abatement to an indictment, that the witnesses on which the 
indictment was found, were not sworn in open court, and that they did 
not take the proper oath, is not a good plea, especially if it is not stated 
what the names of the witnesses were, nor what oath was taken. 

2. It is a good special plea to an indictment, if made on arraignment, 
that one of the grand jurors who found the indictment or special pre- 
sentment, was an alien and not qualified to sit as a grand juryman. 

3. The city council of Columbus has no jurisdiction to try one for a vio- 

VoL. Lil. 6. 
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lation of the statute against keeping open a tippling house on the Sab- 
bath day, and a conviction for such an offense before such city council, 
is no bar to an indictment in the superior court. 


Criminal law. Indictment. Grand Jury. Witness. Aliens, 
Municipal corporations. Jurisdiction. Before Judge James 
JoHNsoN. Muscogee Superior Court. May Term, 1874. 


Reich was presented for the offense of keeping open a tip- 
pling house on the Sabbath day. On arraignment he pleaded 


as follows: 
Ist. That on September 9th, 1873, he was taken before the 


mayor of the city of Columbus, charged with the same offense 
as is set out in the presentment, and convicted of the same; 
that said judgment remains in full force. 

2d. That A. Cadman, one of the grand jurors who made 
the presentment, was not at that time a citizen of Georgia, but 
was then a subject of Great Britain. 

3d. That the witnesses, upon whose testimony said present- 
ment was found, were not sworn by or before the court; that 
if any oath was administered to them it was not an oath in 
these words: “The evidence you shall give the grand jury 
on this presentment, the state of Georgia against F. Reich, 
shall be the truth, the whole truth, and nothing but the truth, 
so help you God.” 

On demurrer,.said pleas were stricken, and defendant ex- 
cepted. He then pleaded guilty. 

Error is assigned upon the above grounds of exception. 


H. L. Bernina; M. H. Buanprorp; C. R. Russet, 
for plaintiff in error. 


W. A. LITTLE, solicitor general, by PEaBopy & BRANNON, 
for the state. 


McCay, Judge. 


1, These pleas as to the oath of the grand jurymen are en- 
tirely too uncertain. They do not say what witnesses they 
refer to, nor do they point out in what the oath was defective. 
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Pleas ought always to present matter on which issue may be 
taken, and should contain such a statement as will notify to 
the opposite party what he has to meet. 

2. We think the plea that one of the grand jurors was not 
a citizen, is a good plea. Section 3916 of the Code clearly 
contemplates that a grand juryman must be a citizen, and 
whilst the constitution does not, in terms, require it, and only 
uses the word “persons,” yet there is nothing in this incon- 
sistent with the Code; and this has long been the law of this 
state. It was also the common law: 1 Chitty C. L., 307; 5 
Bacon Ab., 312; 1 Bishop Criminal Law, 795; 3d Coke 
Inst., 34; 9 Texas, 65; 5 Porter, Ala., 484. So, too, we 
think the objection may be taken by special plea. There are 
some authorities seemingly to the effect that the challenge must 
be to the jury before bill filed; but it seems to us that this is 
unreasonable. How is a defendant to kuow that this secret 
inquest is proceeding to find a bill against him? Whatever 
objections there may be to a grand juror that a party can 
make, ought (and this has always been the practice in this 
state,) to be made on the trial, and before pleading to the 
merits, and such, we think, was the practice in England: 1 
Chitty C. Law, 307; Bacon Ab., Juries (a.) 727. 

3. The power to punish for selling without license does not, 
in our judgment, include the power to punish for keeping 
open doors on Sunday. ‘This may be committed though the 
offender have license, and the offense may be committed with- 
out any selling at all. The crime or misdemeanor consists in 
the offense the act gives to good citizens, and the breach of the 
quiet and orderly customs of the day. It is a special offense, 
under the Code, and the power to punish for it having been 
assumed by the state, it does not belong to the city. The trial 
for the offense before the city court was, therefore, illegal. 
The offense was a crime against the state, and not a mere 
breach of the city ordinances. 

Judgment reversed on the ground as to the alien grand 
juryman. 
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Samvet A. Duranp, plaintiff in error, vs. FREDERICK A, 
WI LuiaMs, defendant in error. 

Where an action was commenced on February 28th, 1873, on a covenant 

of warranty contained in a deed made in June, 1863, and it appeared 

that at the time of the execution of said conveyance by the defendant, 


the land was in possession of a third person under paramount title 
thereto, such suit was barred by the provisions of the act of March 


16th, 1869. 
Statute of limitations. Warranty. Before Judge Hop- 
Kins. Fulton Superior Court. April Term, 1874. 


For the facts of this case, see the decision. 
L. J. WiNN, for plaintiff in error. 
W. H. Dapney, by brief, for defendant. 


Warner, Chief Justice. 


The plaintiff brought an action of covenant against the de- 
fendant, on a warranty contained in a deed made by the de- 
fendant to him for a certain described tract of land mentioned 
therein, which deed was executed in June, 1863. It appears 
from the evidence in the record that at the time the deed was 
executed by the defendant to the plaintiff, one Powell was in: 
possession of the land under a paramount title thereto—the 
plaintiff had sold the land and made a warranty deed to his 
vendee. The plaintiff being examined as a witness, stated 
that he did not know that Powell or any one else was in pos- 
session of the land, until after he sold it. The defendant 
pleaded the statute of limitations of 1869 in bar of plaintiff’s 
right to recover. The action was commenced 28th February, 
1873. There had beena recovery against the plaintiff by his 
vendee, on his covenant of warranty to him for a breach there- 
of, in October, 1872. The court charged the jury “that if it 
appears from the evidence that the plaintiff purchased of the 
defendant the land described in his declaration, and made him 
a warranty deed therefor, as averred in the declaration, prior 
to June Ist, 1865, and at the time of the purchase the land 
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‘vas in the actual possession of another, under a paramount 
title, and it further appears that this suit was not instituted 
until after January Ist, 1870, the plaintiff’s cause of action 
would be barred, and he would not be entitled to recover.” 
To which charge the plaintiff excepted. 

The question made by the record in this case is as to the 
time when the plaintiff’s right of action accrued. Tire plain- 
tiff in the court below, and plaintiff in error here, insists that 
his right of action against the defendant did not accrue until 
the recovery was had against him for a breach of his cove- 
nant of warranty by his vendee. That undoubtedly would 
have been so had there not have been a breach of the cove- 
nant at and before the conveyance of the plaintiff’s title to his 
vendee. When Williams conveyed the land to Durand, the 
present plaintiff, there had been a breach of the covenant of 
title, and that covenant was broken at the time it was made, 
in 1863. Durand’s cause of action for a breach of the cove- 
nant contained in Williams’ deed accrued to him then. The 
deed of Durand to his vendee conveyed nothing more than a 
broken covenant. He was not seized of the land at the time 
he conveyed it, and not being seized of the land at the time 
of his conveyance, he could convey nothing but a mere chose 
in action. If Williams had been legally seized of the land 
at the time he conveyed it to Durand, and Durand had been 
legally seized of it at the time he conveyed to his vendee, 
then it would have been altogether a different question. The 
covenant for seizin being broken at the time of its execution 
by Williams to Durand, it was a mere right of action, inca- 
pable of assignment to his vendee as a covenant of seizin run- 
ning with the land. When Durand executed his deed to his 
vendee, he had no title to the land to convey to him, and he 
was not seized of any land to which any covenants of war- 
ranty running with it could attach. The right to sue fora 
breach of Williams’ covenant in his deed was in Durand, and 
that right accrued to him in 1863, which was prior to the Ist 
of June, 1865, and comes within the provisions of the 3d sec- 
tion of the limitation act of 1869. 
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The plaintiff, in contemplation of the law, will be pre- 
sumed to know who was in possession of the land purchased 
and conveyed by him; at least, actual possession thereof by 
another would be notice to him. In the case of George vs. 
Gardner, 49 Georgia, 441, we held that the act of 1869, al- 
lowing nine months and a half within which plaintiffs should 
instituté their suits, was not so unreasonably short as to make 
that act unconstitutional. 

In view of the facts disclosed by the record in this case, we 
find no error in the refusal of the court to charge as requested, 
or in the charge as given. 

Let the judgment of the court below be affirmed. 


ABRAM GAMMELL, plaintiff in error, vs. RANDOLPH M. MuL- 
ForD et al., defendants in error. 


The assignee of an execution has the same right to enforce it by levy and 
sale as had the plaintiff, and when A held, as plaintiff, an execution 
against a copartuership, and therefore against each partner, and there 
was no partnership property, and had levied it upon the property of B, 
one of the partners, and C, a kinsman and friend of B, bought the ex- 
ecution, and took a transfer of it to himself, and dismissed the levy on 
the property of B, and had the execution levied on the property of D, 
the other partner: 

Held, that the transferee was in this only pursuing a legal right, and that 
equity would not, on the complaint of D, setting up that he had paid 
more than his share of the debts of the firm, and that B, the other 
partner, was solvent, restrains the levy. The property of both part- 
ners is bound by the judgment, and the creditor may proceed at his 
option against either, notwithstanding there may be equities in favor 
of the one proceeded against, so far as his partner is concerned. 


Injunction. Partnership. Executions. Before Judge JAMES 
JoHNsoN. Muscogee county. At chambers. August Ist, 1874. 


Abram Gammell filed his bill against Randolph L. Mott 
and Randolph M. Mulford, praying that the latter might be 
enjoined from enforcing two executions against the individ- 
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ual property of complainant. The grounds upon which the 
injunction was gought are succinctly stated in the above head- 
note, and it is unnecessary to repeat them here. The chan- 
cellor refused the injunction, and complainant excepted. 


Peasopy & BRANNON, for plaintiff in error. 
IncrAM & CRAWFORD, for defendants. 
McCay, Judge. 


The act of 1829, Prince’s Digest, 464-5, providing for the 
transfer of unpaid judgments, authorizes the transferee to pro- 
ceed to collect the same in as full and ample a manner as the 
plaintiff could have done. The right of a plaintiff who has 
a judgment against more than one person to proceed against 
either or both at his option, is a statutory right. His judg- , 
ment is complete against either of the defendants. It isa 
stern, strict legal right, andthe equities that may exist be- 
tween the defendants, cannot, and ought not, tointerfere. He 
has a complete judgment, as we have said, against both and 
each, and neither can complain that he is proceeding to en- 
force his strict, stern legal right. To allow such a proceeding 
as is here proposed would open the door to vexatious delays, 
largely interfering with the rights of judgment creditors, and 
we do not hesitate to affirm the judgment. 

Judgment affirmed. 


Wituiam H. Srrickianp, sheriff, plaintiff in error, vs. 
Ha.step Smita, defendant in error. 


A mere notice to the sheriff to retain money collected under legal pro- 
cess, unless accompanied by some lien claiming it, will not justify him 
in withholding it from the plaintiff under whose process he received it. 


Sheriff. Executions. Lien. Before J udge ScHLEy. Bryan 
Superior Court. April Term, 1874. 
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For the facts of this case, see the decision. 


Cuarves N. West, by R. H. Ciark, for plaintiff in 


error. 


Mecprm & ApDAMs; Hausrep Sarru, for defendant. 


Warner, Chief Justice. 


This was a rule against the sheriff of Bryan county, calling 
on him to show cause why he should not pay to Halsted Smith 
the sum of $372 99. From the sheriff’s answer, the follow- 
ing facts were admitted by him to be true: That he had an 
execution in his hands for collection in favor of Poindexter 
against Henry E. Smith, for about $500 00; that he collected 
the money due on the execution, and paid the same over to 
the plaintiff’s attorney therein; that whilst the execution was 
in his hands for collection, the plaintiff, Halsted Smith, noti- 
fied him, in writing, that he held a claim against Poindexter, 
and had sued out an attachment against him as a non-resident 
of the state, and had garnished Henry E. Smith, and also 
notified him to retain the money which he should collect on 
the fi. fa. in favor of Poindexter against Henry E. Smith, 
until the November term of the superior court. On this 
statement of facts the court made the rule absolute against the 
sheriff for the amount of plaintiff’s claim against Poindexter, 
the defendant in attachment; whereupon, the sheriff excepted. 

In our judgment, the court erred in making the rule abso- 
Jute against the sheriff, on the statement of facts contained in 
the record. The sheriff was not bound to retain the money 
in his hands, collected from Henry E. Smith in favor of Poin- 
dexter, on the mere notice of Halsted Smith for the payment 
of his debt, unaccompanied by any lien on the money. The 
notice was no lien on the money in the sheriff’s hands; in 
fact, the plaintiff, at the time of giving the notice, had not 
obtained judgment on his attachment, and, as the record shows, 
did not do so until April, 1874. A mere notice to a sheriff 
to retain money in his hands, collected by him under legal 
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process, without such notice is accompanied by the lien claim- 

ing it, will not justify the sheriff in doing so, or excuse him 

from paying twenty per cent., if the money should be de- 

manded of him by the plaintiff in fi. fa., under the statute. 
Let the judgment of the court below be reversed. 


NaTHAN CuHrisTMas, plaintiff in error. vs. THE STATE OF 
GeEorGIA, defendant in error. 


(Tripper, Judge, was providentially prevented from presiding in this case.) 


The finding of ‘‘no bill’’ by two successive grand juries, on a bill of in- 
dictment for a crime, does not entitle the person charged, to an order 
upon the minutes of the superior court discharging him ‘‘ from offense 
or crime therein contained.”’ 

Criminal law. Before Judge Harris. Dooly Superior 


Court. March Term, 1874. 
Counsel for Christmas proposed to take the following order : 


“THE SraTE vs. NATHAN CHRISTMAS. 
eptember Lerm, 1878. ndictment for assault with intent to ra 
6 September T 1873. Indiet ai lt with intent to rape, 
and no bill by the grand jury. 


“THE STATE vs. NATHAN CHRISTMAS. 

‘* Indictment for assault and battery, March Term, 1874, and no bill. 

“Tt appearing to the court that the above bills charge the 
defendant in the same transaction, and on the same day, with 
the same offense in law, and that two successive grand juries 
have ignored the respective bills, it is ordered by the court 
that the defendant be discharged from the offense or crime 
therein contained, and go hence without a day.” 

The court refused to allow the order, and Christmas ex- 
cepted. 

W. A. Hawkins; W. W. Brown; Put. Cook, for plain- 
tiff in error. 


Roun A. STANLEY, solicitor general; C. T. GoopE, by 
brief, for the state. 
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McCay, Judge. 


Under the facts stated in the judge’s certificate, to-wit: that 
on this application being made, tke solicitor general replied 
that he was about to present another bill, and that he expected 
to prove the two “no bills” had been procured by the fraud 
of the defendant, we think it was eminently proper in the 
judge to refuse the order asked for, But we do not think the 
order was a proper one had there been no such statement by 
the solicitor general. The Code does not contemplate that 
two “no bills” shall entitle the person charged to a judgment 
of acquittal, or to a discharge from the crime. It simply pro- 
vides that they “shall be a bar to another indictment, unless 
they have been procured by the fraudulent conduct of the person 
charged, on proof of which or of newly discovered evidence, 
the judge may allow a third bill to be presented, found and 
prosecuted :” Code, 4708. This is a very different thing from 
an acquittal or final discharge by a judgment of the court. 
The two returns of no bill are on the minutes; they stand 
there for what they are worth, and whatever may be their le- 
gal effect they need no new order or judgment of the court. 
Perhaps on two such returns a prisoner might be discharged 
from arrest; but the order sought here is for more than that, 
and would, perhaps, if granted, bar the third indictment, even 
under the conditions provided for. 

Judgment affirmed. 


Biun & Sreryg, plaintiffs in error, vs, Louris HoLtrzer, 
defendant in error. 


Where the plaintiff was employed for one year, at a stipulated sum per 
month, but was discharged before the expiration of his term, and 
thereupon sued and obtained a judgment for the amount due up to the 
time of such discharge, he is not thereby estopped from instituting pro- 
ceedings to recover the balance due him for the remaining portion of 
the year. 
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Contracts. Estoppel. Before Judge Strozer. Dougherty 
Superior Court. April Term, 1874, 


For the facts of this case, see the decision. 
D. H. Pops, for plaintiffs in error. 


Smitu & Jones; R. F. Lyon, for defendant. 


Warner, Chief Justice. 


The plaintiff sued the defendants on an open account for 
his services as clerk, and on the trial of the case the jury 
found a verdict for the plaintiff for $275 00. A motion was 
made for a new trial, on the grounds that the verdict was con- 
trary to the evidence, and without evidence, that it was contrary 
to law, and contrary to the charge of the court ; which motion 
was overruled, and the defendants excepted. The evidence 
in the record shows, that in September, 1871, the defendants 
employed the plaintiff as a clerk for one year, and were to 
give him $40 00 per month and board him. In April, 1872, 
the defendants discharged the plaintiff from their employment 
because their business was dull, and for no other reason, so 
far as the record shows. The plaintiff then sued the defend- 
ants for what was due him for his wages up to that time, and 
recovered a judgment therefor. The present action is brought 
to recover his wages for the balance of the year after his dis- 
charge. The defendants contend that he cannot do that, be- 
cause he treated the contract as rescinded, and brought his 
suit for what was due him up to the time of his discharge 
from their employment. ‘This depends on the construction to 
be given to the 2726th section of the Code, which declares 
that in some cases even an entire contract is apportionable, 
as where the price to be paid is not fixed, or is by the con- 
tract itself apportioned according to time, so if the failure of 
one party to perform is caused by the act of the other, the 
contract may still be apportioned. In this case, according to 
the evidence in the record, the defendants were to pay plain- 
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tiff $40 00 per month for one year, so that by the contract 
itself, there is no difficulty in apportioning the amount for 
which the plaintiff was entitled to recover, under the contract, 
for the time he served the defendants as their clerk, or for the 
time they prevented him from serving them by discharging 
him before the expiration of the year for which he was em- 
ployed. In our judgment, the plaintiff had the right to sue 
the defendants under the contract for the time he actually 
served them as clerk, at the price stipulated to be paid for 
each, month, for wages due him up to the time of his dis- 
charge, and also for the wages due him from the time of his 
discharge to the end of the year, at the rate per month as 
stipulated in the contract. In other words, the plaintiff had 
the right to apportion the contract, under the provisions of 
the Code before cited, and sue for the same as he has done, 
With which firm the contract was made, was a question of 
fact for the jury, under the evidence. ‘There was no error 
in overruling the motion for a new trial on the statement of 
facts disclosed by the record. 
Let the judgment of the court below be affirmed. 


BrinkLtey Cuancy, plaintiff in error, vs. WiiuiAm F. 
CARRIGAN, defendant in error. 


(Tripper, Judge, was providentially prevented from presiding in this case.) 


1. It is not competent for the defendant in an execution, by affidavit of 
illegality, to set up that the debt on which the judgment is founded was 
illegal, or that the plaintiff was an illegal holder of it. All such ques- 
tions are settled conclusively by the judgment. 

2. On the trial of an issue formed on “ illegality,’’ to-wit: payment of an 
execution, if the plaintiff in execution be dead, the defendant is not 
a competent witness. 

3. The granting or refusal of a continuance is in the discretion of the 
court, and will not be interfered with by this court, except when there 
is abuse of that discretion, and when a party seeks to continue the 
cause, during its progress, on the ground that since the commencement 
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of the trial, it has ‘‘ occurred to him that he could prove a certain fact 
by A B, who lives in the county,”’ it was no abuse of the discretion of 
the court to refuse to continue. 


Illegality. Continuance. Witness. Before Judge Kin- 
poo. Early Superior Court. October Term, 1873. 


Carrigan brought complaint against Chancy on a note dated 
January 20th, 1862, due one day after date, payable to J. M. 
& R. W. Wade, or bearer, for $189 72, with a credit thereon 
of $115 00, of date January Ist, 1863, At the October term, 
1866, judgment was confessed by the defendant for $106 80, 
principal, with interest and costs of suit. On September 2d, 
1873, the execution based on this judgment was levied upon 
lot of land two hundred and seventy-six, in the twenty-eighth 
district of Early county, as the property of the defendant. 
On the same day an affidavit of illegality was filed to the ef- 
fect that said execution had been paid off. At the October 
term, 1873, the defendant moved to add andther ground of 
illegality, setting up that J. M. & R. W. Wade were the 
rightful owners of said note, the title having never passed out 
of them, as the transfer to the plaintiff “was made for the 
purpose of encouraging the late rebellion between the states.” 
In support of this motion was attached the affidavit of the 
defendant that the facts set forth in said additional ground 
had come to his knowledge since the original illegality was 
filed. The motion was overruled and defendant excepted. 

The defendant proposed to prove by his own oath that he 
had paid the amount due on said execution to 8. S. Stafford, 
the attorney for the plaintiff. The defendant was held by the 
court to be an incompetent witness, it being conceded that 
both Carrigan and Stafford were dead. ‘To this ruling excep- 
tion was taken. 

The defendant moved for a continuance, because “since the 
commencement of this trial, it had occurred to him that he 
could prove by William Porter, residing in the county, that 
he paid 8. S. Stafford, the plaintiff’s attorney of record, the 
full amount of the execution.” 
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The motion was overruled, and the defendant excepted. 

The jury found for the plaintiff. A motion was made for 
a new trial upon each of the aforesaid grounds of exception, 
The motion was overruled and defendant excepted, and as- 
signs error on said rulings, 

Neither the bill of exceptions nor the record discloses who 
was the legal representative of Carrigan; the case therefore 
stands in his name. 


I. A. Busu; J. C. Rurnerrorp; E. C. Bower; G. B. 
Swany, for plaintiff in error. 


R. H. Powe tt, by brief, for defendant. 


McCay, Judge. 


1. The amendment to the affidavit takes a ground which goes 
behind the judgment. This is directly in the teeth of the 
section of the Code providing for illegalities: Section 3671. 
The judgment is conclusive that the ground taken is untrue, 
as the defendant in fi. fa. has had his day in court. Nor are 
we prepared to say it would have been good as a plea to the 
original suit. The man who let the plaintiff have the note 
for an illegal consideration does not complain, and if he is 
satisfied, it is no business of the maker of the note to com- 
plain. 

2. The issue on trial was the payment or non-payment of 
the execution to the plaintiff in execution or his agent. The 
plaintiff and the agent are both dead. This is within the 
very words of the exception to the evidence act. 

3. It was in the discretion of the court to refuse the con- 
tinuance, and the showing was very defective. It did not 
state that it first occurred to the party during the trial. The 
statement made is perfectly consistent with the idea that he 
had known it before, and that he had failed -to subpcena the 
witness from neglect. We do not know what the truth of the 
matter was, nor did the court below. Such statements must 
be construed most strongly against the party making them. 
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If he had forgotten the fact, and he had just then remem- 
bered it, he could easily have said so. 
Judgment affirmed. 


Baker DANIEL, plaintiff in error, vs. ALONZO C. JACKSON 
et al., administrators, defendants in error. 


1. That part of the act of 1831 which authorizes a resale at the risk of a 
purchaser who fails to comply with his bid, made at an executor’s, ad- 
ministrator’s or guardian’s sale, though not embraced in the Code, is 
still of force in this state. 

2. Where the advertised terms of an administrator’s sale are varied by 
an announcement made on the day of the sale, and the purchaser fails 
to comply with his bid, in order to hold him liable for the difference 
on a resale, it is incumbent on the plaintiff to show by clear and con- 
vineing evidence that such purchaser had actual knowledge of the al- 
tered terms before he bid off the property. 


Administrators and executors. Guardian and ward. Sales, 
Before Judge BARTLETT. Greene Superior Court. March 
Term, 1874. 


For the facts of this case, see the decision. 
E. C. KINNEBREW; JOHN C. REED, for plaintiff in error. 


J. A. Brutups; M. W. Lewis & Son; J. A. Lewis, for 


defendants. 


Warner, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendant, to recover the difference between the price at which 
the defendant bid off a tract of land at an administrator’s sale, 
and the price for which the land sold at a subsequent sale, the 
plaintiffs alleging that the defendant refused, after the sale, to 
pay them for said land. On the trial of the case the jury, under 
the charge of the court, returned a verdict in favor of the plain- 
tiffs for the sum of $1,250 00, with interest. The defendant 
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made a motion for a new trial on the several grounds set forth 
therein, and also made a motion in arrest of judgment, both 

of which motions were overruled, and the defendant excepted, — 
It appears from the evidence in the record that the land was 
sold by the plaintiffs, as administrators, under an order of the 
court of ordinary in pursuance of the following advertisement: 


“ADMINISTRATOR’S SALE. 

“ Will be sold before the court-house door in the city of 
Greensboro, Georgia, on the first Tuesday in November next, 
within the legal hours of sale, two hundred and twenty acres 
of land, belonging to the estate of Stephen Jackson, deceased, 
This tract of land is very valuable, consisting of first-class 
branch bottom land, well timbered and fresh upland, and con- 
taining two settlements. Terms, one-third payable January 
Ist, 1873, the other two-thirds one and two years, respectively, 
thereafter. A note with approved security will be required 
for the first payment. A. C. Jackson, 

“M. F. JACKSON. 
“Administrators.” 


The land was sold on the first Tuesday in November, 1872, 
under the aforesaid advertisement, except that some of the wit- 
nesses testified that proclamation was made on the day of sale 
that ten per cent. interest would be required on the last two pay- 
ments. The defendant was examined as a witness, and stated 
that he did not hear the proclamation at the sale that ten per 
cent. interest would be required on the last two payments; he 
caine to the sale to purchase the land under the advertisement, 
and bid for it under the advertised terms, and thought he was 
buying the land under such terms; heard nothing to the con- 
trary until told so by one of the plaintiffs, after the sale, when 
the ten per cent. interest on the notes was demanded. Carlton, 
a witness sworn for the defendant, stated that he was at the sale, 
and was standing by defendant talking to him at the time the 
land was put up for sale, and did not hear any proclamation that 
ten per cent. interest would be required on the payments. 
When the parties met to execute the papers, after the sale of 





ATLANTA, JULY TERM 1874. 89 


Daniel vs. Jackson e¢ al. 











the land, they disagreed as to the terms of it, and the defend- 
ant refused to comply, and the plaintiffs resold the land for 
$1,250 00 less than defendant bid for it at the November sale. 
The court charged the jury that the 2568th section of the 
Code, requiring advertisement of the terms of sale, was for the 
benefit of the beneficiaries of the intestate’s ‘estate, and that 
the administrators could add to or vary the advertised terms 
by proclamation made at the sale, if they believed it was to 
the interest of the estate to do so, and that all persons attend- 
ing were bound to take notice of such proclamation, if within 
hearing distance. The court also charged the jury that if the 
defendant came to the sale, and conceived that he was bidding 
on the advertised terms, and did not hear any alteration of 
such terms proclaimed, then the defendant had the right, by 
his bid, to hold the administrators to the advertised terms. 

1. The first question that we shall consider and determine 
is the motion made in arrest of judgment. That motion 
was based on the ground, that, inasmuch as executors, admin- 
istrators and guardians, are not named in the 3655th section of 
the Code, authorizing the present action to be brought against 
the purchaser of property at public outery, or by any other 
section thereof, there is no law of force in this state which au- 
thorized the plaintiffs to maintain their present action. It is 
true the codifiers of the laws of force in this state have failed 
by mistake, or omission, to embrace that part of the act of 
1831 in the Code which relates to sales made by executors, 
administrators and guardians; but that act, as we find it in 
Cuobb’s Digest, 515, is of force, in our judgment, as a law of 
this state, so far as it is applicable to executors’, administra- 
tors’ and guardians’ sales, though they are not named in the 
Code as being entitled to bring suit as specified in that act. 
There is nothing in the act of 1831 relating to sales made by 
executors, administrators and guardians, inconsistent with any 
provision of the Code that we are now aware of. The motion in 
arrest of judgment was, therefore, properly overruled. 

2. By the 2568th section of the Code, executors and ad- 
ministrators are required to state in all advertisements of 

VoL, Lu. 7. 
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sales by them, the terms of sales. By the common law rule, 
printed or written particulars and conditions of sale cannot 
be contradicted, added to, or altered, by verbal declarations 
made by the auctioneer at the time of the sale: Addison on 
Contracts, 156. In Jones vs. Edney, (8d Campbell’s Reports, 
287,) Lord ELLENBoROUGH said : “ Men cannot tell what con- 
tracts they enter into if the written conditions of sale are to 
be controlled by the babble of the auction room.” We are 
not disposed to apply this common law rule so strictly as to 
exclude all parol declarations as to the altered terms of sale 
from the printed or written advertisements made by executors 
and administrators at their public sales, under the laws of this 
state, when the bidder or purchaser has full knowledge of 
such altered terms of sale, and acts upon them. But we do 
hold, that in all cases like the one now before us, it is incum- 
bent on the plaintiff to show, by clear and convincing evi- 
dence, that the purchaser at the sale had actual knowledge of 
the altered terms of the sale before he bid off the property, 
in order to make him liable for refusing to comply with the 
altered terms of the sale from that contained in the adver- 
tisement. The two charges of the court to the jury in this 
ease are wholly irreconcilable, and were calculated, and most 
probably did, mislead the jury in making up their verdict. 
In the first charge, the court instructed them that all persons 
attending the sale were bound to take notice of the proclama- 
tion made as to the altered terms of the sale, if within hearing 
distance. In the second charge, the court instructed them 
that if the defendant did not hear any alteration of the terms 
of sale proclaimed, then the defendant had the right by his 
bid to hold the administrators to the advertised terms of the 
sale. Did the jury find their verdict for the plaintiffs on the 
ground that the defendant was within hearing distance at the 
time the proclamation of the alteration of the terms of sale 
was made, or did they find their verdict on the ground that 
the defendant had actual notice of the alteration of the terms 
of sale? Who can tell on what ground they found their 
verdict under the charge of the court? Although the jury 
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might have believed from the evidence before them that the 
defendant did not have actual notice of the alteration of the 
terms of sale, still, if they believed from the evidence that 
defendant was within hearing distance when the proclamation 
was made, they would have been bound to have found a ver- 
dict for the plaintiffs under the charge of the court. If the 
latter part of the charge was right, then the first part thereof 
as to the defendant being within hearing’distance at the time 
of the proclamation, was clearly error. 
Let the judgment of the court below be reversed. 


O. B. Watton, plaintiff in error, vs. CHARLES B. JongEs, ad- 
ministrator, defendant in error. 


When, in a suit against an administrator on a debt of his intestate, he 


had failed to file any issaable plea under oath, and the court gave a 
judgment for the plaintiff’s demand, and during the term the defend- 
ant moved to open the judgment, with leave to plead plene adminis- 
travit, alleging, under oath, that he had in fact fully administered the 
estate, and paid all the assets out to debts of higher dignity than the 
plaintiff's debt; that he was led to think, from the statement of the 
ordinary to him to that effect, that it was unnecessary for him to plead, 
as a judgment against him would, in such a case, only bind the assets 
that might afterwards come into his hands, and that for this reason he 
had failed to plead plene administravit. To this was added an affida- 
davit of the ordinary, who was also a lawyer, that he had been con- 
sulted by the defendant as to whether it was necessary for him to plead, 
and that he, knowing that all the assets had been paid out to debts of 
higher dignity, told him it was not necessary, as a judgment in such a 
ease would only bind future assets, and that he so thought at the time: 

Held, that it was not error in the judge to grant the motion. During the 
term it is in the discretion of the court to review any judgment it may 
have made. 


Practice in the Superior Court. Judgments. Before Judge 
James JoHnson. Chattahoochee Superior Court. March 
Term, 1874. 


This case is sufficiently reported in the above head-note. 
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D. H. Burts; Peasopy & Brannon, for plaintiff in 


error. 


C. J. THornton, by R. H. Ciark, for defendant. 


McCay, Judge. 


The judgment in this case was not based on the verdict of 
-a jury, but was the act of the judge, and in such cases, ac- 
cording to the settled maxims of the common law, the judg- 
ment is, during the term, in the breast of the judge. In 
Kerr’s Action at Law, page 29, Law Library, 81, this prac- 
tice is distinctly laid down, and it is referred to the equitable 
jurisdiction of the court, to-wit: to that supervision of its own 
proceedings which exists in every court, so to control its ac- 
tiun as that its rules and practice shall not be the means of 
hardship or injustice. Necessary rules of order require that 
this jurisdiction shall be exercised only at the discretion of 
the judge. It is not a matter of right in the party asking its 
exercise; but, like the appeal to a chancellor for his interfer- 
ence, it must be sought for by an appeal to the sense of jus- 
tice and propriety of the court. Ordinarily, the exercise of 
this discretion is not matter of appeal. It turns on the spe- 
cial facts of each case, on the conduct of the parties, on the 
press of business before the court, ete. 
In the case before us, we think there was no error. If the 
_ judge was satisfied that the movant acted in good faith, and 
that he was not needlessly troubling the cgurt in asking it 
to undo what it had done, there was no error. This court 
will be very slow to interfere in such cases, where no injustice 
has been done-—where only a technical advantage of the ether 
party is disturbed. Whether the effect be, in this case, to 
cause delay, we do not know. That was doubtless considered 
by the court. It does not appear that the case was not heard, 
or that it could not have been heard, at the term. 
Judgment affirmed. 
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THE MAYoR AND ALDERMEN OF THE City oF SAVANNAH 
et al., plaintiffs in error, vs. Sotomon’s Lopee, No. 1, F. 
AnD A. M., defendant in error. 


A masonic lodge being a charitable institution, is exempt from taxation. 
This exemption extends to any house belonging to it. 


Injunction. Taxes. Before Judge Scutey. Chatham 
county. At Chambers. November 26th, 1874. 


For the facts of this case, see the decision. 


W. S. Bastyeer, for plaintiffs in error. 


Rurus E. Lester, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants, praying for an injunction to restrain the collection of a 
city tax on the property of complainant as set forth in its bill, 
on the ground that said property is not subject to taxation un- 
der the laws of this state. The presiding judge granted the 
injunction prayed for, and the defendants excepted. The com- 
plainant alleges in its bill that it isa body corporate under 
the laws of this state, by the name of “Solomon’s Lodge, 
Number one, Free and Accepted Masons;” that it is a char- 
itable institution, and that the city property taxed, is held and 
used by it for charitable purposes. By the 798th section of 
the Code “all poor houses, alms houses, houses of industry, 
and any house belonging to any charitable institution,” are de- 
clared to be exempt from taxation. Is a,masonic lodge a char- 
itable institution? It was so recognized and styled by the 
general assembly of this state as far back as 1796: See Mar- 
bury & Crawford’s Digest, 147. Assuming, as we are author- 
ized to do, that a masonic lodge is a charitable institution, it 
necessarily follows from the express words of the statute, that 
any house belonging to it, is exempt from taxation. The 11th 
paragraph of the 798th section of the Code, declares that all 
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stocks owned by the state, or by literary or charitable insti- 
tutions, for the legitimate purposes of such, shall be exempt from 
taxation. It is insisted by the plaintiffs in error, that the 
words “any house belonging to any charitable institution,” 
should not be construed so as to mean every house belonging 
to every charitable institution. The reply is, that the words 
“any house belonging to any charitable institution,” are broad 
enough to include the house belonging to the complainant, as 
set forth in its bill. It is competent for the general assembly to 
pass an act restricting the meaning of the words contained in 
the Code, but until it shall do so, it is the duty of the courts 
to construe them in accordance witk the plain and unambig- 


uous terms thereof. 
Let the judgment of the court below be affirmed. 


Davip G. Ropeers, plaintiff in error, vs. Samson BELL 
et al., defendants in error. 


(Tripper, Judge, was providentially prevented from presiding in this case.] 


1. When an action cf ejectment is bronght against one in possession of 
land, who is in fact a tenant of a third person, and it appears that the 
landlord knows of the suit, though he is not made a formal party, and 
the plaintiff recovers the land, he may, under a writ of possession, 
turn out, not only the tenant, but the landlord who has resumed the 
possession. 

2. Under the decision of this court in Akin vs. Freeman, the dormant 
judgment act was suspended nnder the acts paxsed in 1860, and during 
the war, and in 1865 and 1866, suspending the statutes of limitation. 

8. When an ac'ion of ejectment was pending against one in possession 
of land, and there was a verdict for the plaintiff, and the defendant 
appealed, and on the appeal, he, with the plaintiff’s consent, withdrew 
the same, and a writ of possession issued, and was executed by turn- 
ing out of possession a third person, who claimed that the defendant 
in the suit was his tenant, and that the appeal was withdrawn in fraud 
of his rights and by collusion : 

Held, that to establish such fraud, it is not sufficient to prove the fact of 
the tenancy, and that the landlord did not know of the withdrawal of 
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the appeal; it must further appear that the plaintiff knew the defend- 
ant was only a tenant, and that the landlord was defending the euit in 
the tenant’s name. 


Ejectment. Landlord and tenant. Judgment. Statutes 
of limitation. Fraud. Evidence. Before Judge CLark. 
Sumter Superior Court. April Term, 1873. 


David G. Rodgers brought trespass vi et armis against 
Samson Bell and Alexander W. Wheeler for $1,000 00 
damages, for ejecting him from a certain lot of land in the 
county of Sumter. The record fails to disclose any plea. 

Francis W. Davis; Pleasant J. Allen and Steve V. Allen 
testified substantially as follows: Plaintiff was in the peace- 
able possession of the land described in the declaration, from 
January, 1860, to January Ist, 1872, claiming it as his own. 
On the day last aforesaid he was dispossessed by the defend- 
ants. Wheeler stated that he was acting under the authority 
of a writ of possession in favor of Bell against one Henry 
Wimberly. Plaintiff asked for time to make an affidavit 
that he did not, hold under Wimberly. This was refused 
him. Estimated his damages at $1,000 00. 

John R. Worrill testified substantially as follows: In 
1859 an action of ejectment was brought by the defendant 
Bell against Wimberly for the land. The latter was then in 
possession as the tenant of the plaintiff, Rodgers. Rodgers 
employed witness and §. H. Hawkins to defend the action. 
On the first trial, it was thought advisable to confess judg- 
ment and to enter an appeal. Afterwards, in January, 1860, 
Bell procured Wimberly, in fraud of Rodgers’ rights, to with- 
draw said appeal, and to attorn to him. Wimberly was only 
a nominal party. The withdrawal of the appeal was with- 
out the knowledge or consent of Rodgers. When witness 
and Hawkins were employed to defend said action of eject- 
ment, Wimberly and Rodgers came to them together. The 
appeal was withdrawn by a fraudulent combination between 
Bell and Wimberly. The latter died some time before the 
year 1871. 








96 SUPREME COURT OF GEORGIA. 





Rodgers vs. Bell et al. 


——s 








S. H. Hawkins testified substantially as did the preceding 
witness. 

The record of the action for the land by Bell against Wim- 
berly was introduced. It showed a confession of judgment, 
reserving the right of appeal, and judgment at October term, 
1859; also, a withdrawal of the appeal by the consent of the 
plaintiff, on January, 11th, 1860; also, a writ of possession 
against Wimberly, of date December 14th, 1871, with a re- 
turn by A. W. Wheeler, deputy sheriff, dated January 2d, 
1872, showing its execution. The record fails to disclose 
that Rodgers ever was made a formal party defendant. 

The jury found for the defendants. The plaintiffs moved 
for a new trial, upon the following grounds, to-wit : 

Ist. Because the verdict was contrary to the charge of the 
court, to the effect that if more than seven years had expired 
before there was any attempt made to enforce the judgment 
against Wimberly after January, 1860, by writ ofpossession, 
for the premises in dispute, and no entry made, that the judg- 
ment was dormant, and the defendants were trespassers. 

2d. Because Wimberly was dead at the time the writ of 
possession issued. 

3d. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled, and the plaintiff excepted. 


JoHn R. Worrtt, for plaintiff in error. 


No appearance for defendants. 


McCay, Judge. 


1, The tenant—the actual tenant—in possession, is the pro- 
per defendant in an action of ejectment. He is the adverse 
holder to the plaintiff, and he has a full right to treat him as 
the person keeping him ont of his land. And our statute 
authorizes the writ of possession to issue, and to oust not only 
the defendant, but all persons put in possession by or claim- 
ing under, or by virtue of any conveyance from, him. In this 
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case, the defendant in ejectment was the tenant of the present 
plaintiff, and like a good tenant, and as was his duty, he in- 
formed his landlord of the suit, and the landlord took steps 
to defend in his tenant’s name. He employed counsel, who 
pleaded, and confessed judgment and then appealed. By not 
making himself a party he authorized the plaintiff to treat 
the tenant as the true owner or claimant, and by the authori- 
ties he made himself liable at common law for costs. The 
action of ejectment would be perfectly worthless if the land- 
lord might, after judgment against the tenant, and before writ 
issues, resume his possession, and thus defeat the judgment. 
By a little management, the plaintiff could thus always be de- 
feated. But the law is well settled otherwise. 

2. In Akin vs. Freeman, this court, a majority, held that 
the dormant judgment act was suspended from 1861 to 1868, 
and so long as the court is constituted as it now is this is no 
longer an open question: See Akin vs. Freeman, 49 Georgia, 
51. 

3. As a matter of course, if the plaintiff in the ejectment 
suit colluded with the tenant, and got him to withdraw the 
appeal with intent to defraud the present plaintiff, the judg- 
ment would be void, and be no protection to Bell against the 
present suit. The plaintiff’s witnesses very positively say 
there was this fraud and collusion, and we are free to say we 
have never seen such testimony as this before in a brief of 
testimony. The witnesses state in broad terms that Bell eol- 
luded with Wimberly, and that the appeal was withdrawn in 
fraud of Rodgers’ rights. The brief further says that two other 
witnesses testified “substantially to the same things.” How 
such evidence was allowed to go to the jury we are unable to 
comprehend. It is all the conclusions of the witnesses. Bell 
colluded with Wimberly. How Bell acted in fraud of Rodg- 
ers’ right? How, it is not said, and it does not appear. So far 
as does appear, there was no evidence that Bell knew anything 
of Rodgers in the matter. He may have done so, and per- 
haps he did. But none of the witnesses say so. Fraud can- 
not be proven in this way. A witness must say more than 
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that there was fraud. That is a conclusion of law from fiets, 
and the facts must be stated. The jury do not seem to have 
been willing to take the conclusions of the witnesses for facts, 
and found there was no proof of fraud, and we cannot say they 
did wrong. 

Judgment affirmed. 


Tue Barnerr Line or Streamers, plaintiff in error, vs. 
BLAcKMAR & CHANDLER, defendants in error. 


1. When parties hold themselves out to the public as doing a particular 
business in a firm name, the law will imply a partnership agreement as 
to third persons who contract with them in that firm name, whatever 
may be the real,nature of their connection as between themselves. 

2. Where a parol contract was made between the plaintiffs and the de- 
fendant in August, 1867, by which the former were employed as the 
agents of the latter for the period of one year from the Ist of the en- 
suing October, and the salary agreed upon with the view of the neces- 
sity impesed upon the plaintiffs by the duties of such agency of em- 
ploying a clerk, and a clerk was employed and paid by them, such 
action amounted to a part performance, which would prevent the de- 
fendant, on refusing to comply, from setting up the statute of frauds. 


Partnership. Statute of frauds. Before Judge JAMEs 
Jounson. Muscogee Superior*Court. October Term, 1873. 


For the facts of this case, see the decision. 
PeaBosy & BRannoy, for plaintiffs in error. 


H. L. Benninc; BLANDForRD & GARRARD, for defend- 
ants. 


Warner, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendants as partners using the firm name of “ Barnett Line of 
Steamers,” to recover the sum of $1,500 00, which the plain- 
tiffs allege the defendants were indebted to them for services 
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rendered as their agents. The defendants filed their plea of 
the general issue, and also a plea denying the partnership as 
alleged in plaintiffs’ declaration. On the trial of the case, the 
jury, under the charge of the court, found a verdict for the 
plaintiffs. The defendants made a motion for a new trial, on 
the several grounds stated therein, which was overruled by 
the court, and the defendants excepted. On the trial, both 
the plaintiffs were examined in their own behalf. The sub- 
stance of their testimony was, that in August, 1867, A. Bar- 
nett and D. Fry desired to employ plaintiffs as agents of the 
Barnett Line of Steamers. Plaintiffs told them they would 
have to hire a clerk to assist them, if they acted as agents, and 
it would cost $2,000 00. Barnett thought they could get a 
clerk for $1,500 00, and thinking they could, plaintiffs agreed 
to take $1,500 00; this was to cover the expense of the clerk, 
the plaintiffs expecting their profit from the custom of the 
boats, and the business growing out of the agency. Plain- 
tiffs agreed to hire Mr. Dixon as a clerk, based on this con- 
tract, for twelve months, commencing October 1, 1867, and 
agreed to pay him $1,200 00, and sell him his provisions at 
cost, which was equal to about $300 00. Mr. Dixon under- 
stood that he was employed to assist plaintiffs, in ease they 
received the agency. Blackmar went to New York after 
making the contract with Barnett, and saw Barnett there ; 
he gave witness (Blackmar) some cards to distribute, among 
which was one shown and read to the jury, of w hich the fol- 
lowing is, in substance, a copy: 


“Barnett through line for New York, on the Apalachicola, 
Chattahoochee and Flint rivers, in connection with Benner, 
Brown & Pinkney’s Florida line, by steam and sail. 

“Through bills of lading given for cotton and goods. See 
rates on back of card. Agents: Benner, Brown & Pinckney, 
9 South William street, New York; H. C. Hart, Eufaula, 
Alabama; Blackmar & Chandler, Columbus, Georgia; B. F. 
Bruton, Bainbridge, Georgia; Barnett & Company, general 
agents, Apalachicola, Florida.” 
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On the reverse side was a list of through freight rates. 
Blackmar did not return to Columbus until the 3d or 4th of 
October ; was in Savannah on the 2d October. Both Black- 
mar and Chandler testified they had no notice that the agency 
was discontinued until the publication of the following notice 
in the Columbus Sun: 

“ The Barnett Through Line has no agency at this place. 

“BarRNETT & CoMPANY, 
“General agents, Apalachicola. 
“Columbus, November 2d, 1867.” 


Plaintiffs at once, upon making the contract, began to dis- 
tribute cards and circulars for the Barnett Line, and to an- 
swer questions, solicit freight, and collect bills for the Barnett 
Line, and continued to do so until the publication of the no- 
tice in the Sun; cannot specify any particular bills collected, 
nor remember whether any of the boats of the Barnett Line 
arrived or departed from Columbus, after the Ist of October, 
until and before the publication of the notice. Blackmar tes- 
tified that Captain Dan. Fry did not show him any letter from 
Barnett notifying plaintiffs that their services as agents would 
not be wanted. Fry did mention to Blackmar that he had a 
letter from Barnett, and put his hand in his pocket as though 
to take it out, but said he would wait until Barnett arrived ; 
that he would be ashamed to read itto him. Barnett was not 
in Columbus at the time; thinks the boats were owned by 
Barnett, Fry, Markham, Stapler, Bowers, and perhaps others. 

Blackmar & Chandler did not discharge Dixon; kept him 
twelve months, and paid him $1,200 00, and sold him his 
groceries at costs; did not discharge him because he had been 
hired for a year. Blackmar,& Chandler had been agents for 
the Barnett Line before the contract, and served without other 
compensation than the trade of the boats. The cards pub- 
lished in the Sun, in August and October, 1867, referred to 
such agency before the contract. Dixon was of some value to 
plaintiffs; can’t say how much; his services were not needed, 
and plaintiffs’ business could have been well conducted with- 
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out him; he was only engaged to do the extra work expected 
to grow out of the contract. Plaintiffs introduced a card from 
the Daily Sun, of September 21st, 1867, as follows: 


“ Barnett’s Steam and Sail Dispatch Through Line. Cheap- 
est and best route of shipping from New York, New Orleans, 
St. Louis, Cincinnati, and western rivers, to Bainbridge, Geor- 
gia, (Flint river,) and Columbus, Georgia, (Chattahoochee 
river.) All freight from western markets should be consigned 
to agents at New Orleans, who will forward them, free of com- 
mission for forwarding. Owing to the fluctuations of freights 
on the Ohio and Mississippi rivers, shippers will find it to their 
advantage to consign as above instead of getting specific rates. 
No charges for receiving or forwarding on goods or cotton 
consigned to Barnett & Company, at Apalachicola, Florida. 
Through bills of lading for cotton or merchandize to be shipped 
to New York or New Orleans, given by the agents at this 
point, ete. Agents— BLACKMAR & CHANDLER, 

“ Columbus, Georgia. 
“ Barnett & Company, General Agents.” 


Chandler testified, also, as follows: On the day of the ap- 
pearance in the papers of the notice of discontinuance, plaintiffs 
addressed a letter in regard to the matter to Messrs. Barnett & 
Company, agents, and D. Fry, which letter was introduced. 
In reply to this, Barnett and Abram Fry called on plaintiffs at 
their office or place of business for the purpose of compromising 
and to make a new contract, Mr. Barnett giving as a reason for 
the discontinuance of the agency that two boats belonging to the 
line were going to be sent to Texas, and that only two would 
remain, and that the item of $1,500 00 would appear too large 
on the balance-sheet for plaintiffs’ services as agents for the 
remaining boats, but was willing to make a new contract, and 
pay plaintiffs $750 00, and continue the agency. As they could 
perform the duties connected with two boats without assist- 
ance, and thinking they could compromise with Mr. Dixon, 
and preferring making a concession to having litigation, plain- 
tiffs agreed to accept their proposition, provided security was 


- 
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given for the payment of the $750 00, and the fulfillment of 
the new contract, and so notified Messrs. Barnett & Company 
and Fry. Copy of letterattached. They declined giving se- 
curity, and all connection between them closed. Plaintiffs did 
everything required of them by the contract, and the viola- 
tion was not induced by any action of plaintiffs’, but by the 
prospective removal of the two boats to Texas, which was not 
contemplated until the contract had been in force some weeks, 
Captain Stapler, one of the owners, prevented the removal of 
the boats. 
The following is a copy of the letter : 


“CoLumBus, November 2d, 1867. 
“Messrs. Barnett & Company and D. Fry, 
“ Agents Barnett Line of Steamers. 
“Srrs:—In reply to our written communication this morn- 
ing, you verbally propose to do what is right, and pay us for 
our services, or compromise our demands. In a spirit of 
concession, and with a desire to settle without litigation, we 
propose that you pay us $750 00 cash, and end our agency. 
This offer shall in no way militate against our original claim, 
and your refusal or acceptance of it is asked this day. 
“ Respectfully, 
“ BLACKMAR & CHANDLER.” 


Both witnesses testified that the contract was verbal. 

On the part of the defendants, A. Barnett testified: Plain- 
tiffs first acted as agents of the Barnett Line in 1866 or 1867; ~ 
they were grocery merchants ; as such agents, they posted the 
departure of the boats, answered inquiries and collected 
bills, and anything else necessary to the interest of the line. 
This was with no compensation, except from an increase of 
their business from persons having dealings with the boats. 
About May or June, 1867, he was in Columbus, and, in 
company with D. Fry, called on plaintiffs, who were then 
acting as agents, and during a conversation the question of 
an agency with a salary was discussed. Plaintiffs asked the 
appointment in case any such agency was established, to com- 
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mence October 1, 1867, and end October 1, 1868; the agent’s 
duty was to do as much as plaintiffs had done, and as much 
more as they could. After this conversation, witness went 
to New York, and returned about October 1, 1867; had no 
other conversation with plaintiffs before October 1, 1867. 
Wrote.a letter from New York to D. Fry, in September, 
1867, and sent it by mail; kept no copy ; has not original ; 
the substance was to the effect, that owing to uncertainty in 
anticipated business for the Barnett Line, it would not au- 
thorize the establishing of a salaried agency at Columbus, and 
this notice was to be given to plaintiffs at once. In October, 
1867, when he’ came to Columbus, had a conversation with 
plaintiffs, in which they proposed a compromise, which was 
refused. After the Ist of October, plaintiffs continued to post 
boats voluntarily, as they had been doing. Before October 1st, 
the officers of the boats were instructed ‘to withdraw all accounts 
left in the hands of plaintiffs for collection, and not to trans- 
act any business through them. Witness subsequently caused 
a notice to be published in the Sun and Times “that the Bar- 
nett Line had no agency in Columbus,” because said Black- 
mar & Chandler continued to post boats voluntarily, after 
being requested to discontinue; and after witness refused to 
accept the compromise, he learned also that plaintiffs had 
acted unfriendly to the line, hence his desire that the public 
should be aware of the fact that there was no agent at Co- 
lumbus. The cards referred to were published long before 
October, 1867, and whilst plaintiffs were acting as voluntary 
agents. None were published after October Ist, 1867. 
Daniel Fry testified as follows: The “Barnett, Fry, and Jack- 
son” composed the Barnett Line. In the summer of 1867, 
Barnett made an arrangement with plaintiffs to act as agents 
for the Barnett Line in Columbus; the service was to begin 
October Ist of that year, and last one year. Barnett went to 
New York after making this arrangement, and wrote witness 
during the latter part of September in reference to the contract. 
That letter is lost; received the letter the latter part of Sep- 
tember, 1867, and was in Columbus at the time; showed it 
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to Captain Klink, and as soon as he had read it, took it im- 
mediately to plaintiffs’ store, and handed it to Mr. Blackmar 
at his desk, and he read it in witness’ presence. This was a 
week or more before October Ist, 1867. The contents of the 
letter were, in substance, to notify plaintiffs that in consequence 
of disappointment in his expectations, and the probability that 
the boats would not pay, the Barnett Line would not need 
the services of an agent in Columbus, Georgia, as he expected, 
and the line would not need the services of plaintiffs, and 
they might consider the arrangement with them at an end. 
Plaintiffs rendered no service that witness knows of under 
the contract. Plaintiffs expressed regret that the contract had 
not been consummated, so they might go on under the same, 
Had several general conversations with plaintiffs in which 
they spoke of their disappointment in not getting the con- 
tract; does not remember any particular remark made by 
them. 

W. L. Stapler testified as follows: He never was a partner 
with A. Barnett; he only owned an interest in two boats, to- 
wit: the Barnett and Fry; had nothing to do with the other 
two boats. Each boat ran on its own account, kept separate 
books and accounts, paidits own bills and was under the control 
and management of its own officers. Barnett acted as agent 
for all the boats, because of his controlling interest, and against 
witness’ consent. Barnett owned the Huntsman, and much 
the largest interest in the other three boats. Knew nothing 
of the contract with plaintiffs until he saw their notice in the 
paper announcing their agency for the Barnett Line. The 
first card he saw had only three boats: the Fry, Barnett and 
Jackson, and after Barnett bought the Huntsman, which was 
in July or August, 1867, it was added to the card and a new 
card issued. No boat left Columbus during the month of 
October, 1867, and but one arrived, to-wit: the Fry; the 
river was too low for any boat to run that month, and in the 
early part of November. The line was composed of these 
four boats; they ran in connection with steamers and sail ves- 
sels from New York and New Orleans to Apalachicola, and 
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had an established rate of through freights, and under this 
each boat collected its own freight; the owners of the four 
boats ran them together under the name of the Barnett Line 
of Steamers, charging the same rates of freight. After the 
contract was made with plaintiffs, Barnett determined to send 
two of the boats to Texas, and the price of $1,500 00 for the 
agents was regarded by him as too high for agents for two 
boats. 

Charles A. Klink testified as follows: He was captain of the 
Jackson ; she was left near Fort Gaines, and witness came up to 
Columbus in the latter part of September, 1867; the day he 
arrived in Columbus he met D. Fry at the corner of Rosette & 
Lawhon, on Broad street; Fry remarked that he had just re- 
ceived a letter from Barnett, and asked witness to read it, which 
he did; the letter instructed Fry to notify plaintiffs that their 
services would not be wanted-as agents for the Barnett Line; 
Fry started across the street with the letter in his hand, and 
went into the store with the letter in his hand open; this was 
in September, and before the 1st of October, 1867. Plain- 
tiffs did no service for the Barnett Line of Boats after the 1st 
of October, nor during said month; no boat left the wharf, or 
arrived at it, during the month of October, 1867 ; in fact, none 
until some time in November; the river was too low for any 
boat torun. Barnett owned stock in all the boats; Fry owned 
stock in the Jackson, Barnett and Fry; Bowers in the Barnett 
and Fry. He remained at Columbus some time, superintending 
the preparation of the Barnett and Fry for their departure for 
Texas; some of the owners objected, and took legal steps to 
prevent it; the boats did not go. Witness’ recollection was 
that Blackmar was in Columbus when Fry went over to show 
the letter, but after hearing the testimony of Blackmar, his 
recollection was somewhat shaken. Barnett was agent for the 
line. 

L, E. O’Keefe testified as follows: He was a clerk on the 
steamer Barnett in 1867. Does not remember whether the boat 
arrived or departed from Columbus from October 1, 1867, to 
November 3, 1867. Went into the store of plaintiffs, and 
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after paying them a bill for steres bought for the boat, Mr, 
Chandler offered to collect the freight bills due the boat; wit- 
ness said to him, “You know I am instructed not to recog- 
nize you as agent, and I do not want to leave the bills with 
you, as agent, to collect ;” Chandler replied that it would 
make no difference; that he would collect the bills; witness 
then said, “ Very well; I will leave them with you on that 
understanding.” The Barnett was owned principally by Bar- 
nett, Stapler and D. Fry; the Huntsman entirely by Barnett; 
the Fry owned by the same parties as the Barnett, and the 
Jackson owned by Barnett and Fry alone. The boats were 
run as a line, but the account of each boat was kept separate, 
and the owners of one boat were not at all interested in the 
profits or losses of the others; the profits and losses of each 
boat were shared by its owners. The boats did all take 
freights at the same rates, and formed a through line with 
lines of railroads and steamships. The clerk of each boat 


could give a through bill of lading to New York or New Or- 
leans by the boat of which he was clerk, but the clerk of one 
boat could sign no bill of lading for another; there was no 
partnership between these boats, and there was nothing in 
which these boats had a common interest in the profits or 


losses. 

The court, amongst other things, charged the jury: “If 
plaintiffs entered upon the performance of said contract, and 
continued to work under said contract until the 2d of Nov- 
ember, 1867, and were then discharged by the defendants with- 
out just cause, or prevented by them from performing the 
contract, the law considers this as tantamount to performance, 
and plaintiffs are entitled to recover the full amount stipula- 
ted to be paid for the whole year, with interest from the Ist 
of October, 1868.” To which charge defendants excepted. 

The court also charged, “that persons who were joint own- 
ers of a boat were quasi copartners; thatif there were three 
or four boats running the river for freight, and these boats 
were owned by different persons in different shares, and if 
some of the owners held shares in each boat, the owners of 
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each boat were copartners quo ad hoc. Further, that if there 
were four boats, and they were owned by different persons, 
one or more having a share in each as part owner, and if the 
owners of these several boats agreed to run them as a line, 
and that, as a line, each boat should have the right to take 
freight from a ship at Apalachicola, and to charge therefor 
and to distribute the freight paid among the owners of the 
particular boat, then the owners of each and all of said boats 
became thereby quasi copartners.” To which charge defend- 
ants excepted. 

The court also charged: “If the said four boats had a com- 
mon agent, and if such an agent’ made the contract alleged 
and set out, the defendants would be liable for its breach if 
they were part owners of any of the boats, although no part- 
nership existed between the boats.” To which charge defend- 
ants excepted. 

After the court had charged the jury, and argument had, 
the jury retired and afterwards came into court and, by their 
foreman, asked the court whether, in the event the jury found 
for the plaintiffs, they were bound to find $1,500 00. The 
court thereupon charged the jury, “that the supreme court 
had so decided, and they were bound to find $1,500 00, if 
they believed that was the amount agreed to be paid.” To 
which charge defendants excepted. 

There were two questions raised on the argument here. 
First, whether the evidence in the record is sufficient, under 
the law, to have authorized the charge_of the court as to the 
defendants being partners, the partnership having been denied 
by them in their plea. Second, the contract being a parol 
contract, and not to be performed within a year, whether 
there was sufficient evidence of part performance to take it 
out of the statute of frauds. 

1, The defendants were engaged in running a line of 
steamboats on the Chattahoochee river, from Columbus to 
Apalachicola, under the name of the “Barnett Line of 
Steamers,” Barnett acting as the general agent of the parties 
engaged in that business. The contract was made with the 
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plaintiffs by Barnett, as such general agent, in relation to the 
particular business of running the Barnett Line of Steamers, 
There can be no doubt, we think, from the evidence in the 
record, that the defendants had a community of interest in 
that particular business or adventure, although they may not 
have had any community of interest in the capital stock em- 
ployed in it. If the defendants had no community of in- 
terest in the boats, but had a community of interest or par- 
ticipation in that particular business or adventure, in which 
they were engaged, they would be liable as partners to third 
persons dealing with them in their firm name, in relation to, 
and on account of, that particular business or adventure. The 
defendants were engaged in running a line of steamboats on 
the Chattahoochee river, under the name and style of the 
“Barnett Line of Steamers,” for the purpose of earning and 
collecting freights for the transportation of goods by that line 
of steamers, and were entitled to receive the profits of that 
adventure in which they were engaged. 

Whatever may have been the private understanding between 
the owners of the respective boats composing the Barnett 
Line of Steamers as between themselves, in relation to the 
freights carried by the respective boats, could not affect the 
rights of third persons contracting with them in the name of 
the firm which was ostensibly running that line of steamers, 
and receiving freights as the Barnett Line of Steamers. Bar- 
nett, as the general agent of the Barnett Line of Steamers, 
made the contract with the plaintiffs in relation to the par- 
ticular business in which the defendants were jointly engaged 
in their firm name, and as to that contract the law will recog- 
nize them as partners in that particular business, in relation 
to which the contract was made, so far as the rights of the 
plaintiffs are concerned. The law will imply a partnership 
engagement when parties hold themselves out to the world as 
doing a particular business in a firm name, as to third per- 
sons, who contract with them in that firm name, whatever 
may be the real nature of their connection as between them- 
selves. Although the charge of the court would have been 
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technically more accurate if it had said the defendants were 
partners in that particular business or adventure in which 
they were engaged, so far as the plaintiffs were concerned, 
instead of saying they were mere “ quasi copartners,” still the 
charge, in view of the facts of the case, was substantially cor- 
rect, and we find no material error in it which would au- 
thorize us to grant a new trial. 

2. In relation to the statute of frauds, we are of the 
opinion that the refusing to perform the contract on the part 
of the defendants, after the plaintiffs had partly performed 
their part of it by the employment of Dixon as clerk, would 
render it such a fraud on the part of the defendants as will 
take the case out of the provisions of the statute: Code, 
1951. After a review of the entire record in this case, we 
find no error, technical or otherwise, which would authorize 
the granting of a new trial. It is for the interest of the pub- 
lie that there should be an end of litigation, and especially so 
in this case. 

Let the judgment of the court below be affirmed. 


BripcGet A. CroGHaAn, trustee, plaintiff in error, vs. THE 
New York UNDERWRITERS’ AGENCY, defendant in error. 


(Tripper, Judge, was providentially prevented from presiding in this case.) 


1. In an action against an insurance company for damages, in that its 
agent had promised the plaintiff to renew a certain policy on its expi- 
ration, is demurvable, when it is not alleged that the plaintiff left the 
premium with the agent, or that, at the expiration of the policy, it was 
paid or tendered. It is not sufficient to allege that the money to pay 
the premium was in the hands of plaintiff s agent. 

2. It is not competent, under section 3480 of the Code, to amend an ac- 
tion for damages by reason of the defendant’s fraud or neglect, by add- 
ing a count on an express contract, or by altering the original declara- 
tion so as to change it into a suit upon an express contract. 


Insurance. Amendment. Before Judge CLark. Sumter 
Superior Court. April Term, 1874. 





ey 
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Prdget A. Croghan, trustee, brought case against the New 
York Underwriters’ Agency for $500 00 damages, averring 
substantially as follows: That said defendant, by its agent, in 
the city of Americus, on October 13th, 1869, insured certain 
property of the plaintiff to the amount of $500 00 for the 


term of one year; that about two weeks before the expiration’ 


of said policy, said defendant, by its agent, promised to renew 
the same when it should expire; that notwithstanding said 
promise, and notwithstanding the fact that money sufficient 
to pay the premium upon such renewal was left in the hands 
of plaintiff’s agent for said purpose, said defendant failed to 
renew said policy, as it had contracted to do; that plaintiff 
believed that the defendant had complied with its promise 
until about December Ist, 1870, when the property insured 
was totally destoyed by fire, to the damage of plaintiff $500. 

The defendant demurred to the declaration. Pending the 
argument of this question, plaintiff proposed to amend by 
adding a count upon an express contract of insurance, charg- 
ing that the defendant did renew said policy on the 13th of 
October, 1870, for the period of one year. 

This being refused by the court, the plaintiff proposed to 
amend the original declaration by changing it into a suit upon 
such express contract. This the court also refused to allow. 
The demurrer was then sustained, and the plaintiff excepted 
to each of the rulings aforesaid. 

W. A. Hawkins; J. A. ANSLEY; Jack Brown; Fort 
& Ho..is, for plaintiff in error. 


N. A. Suita; Guerry & Son, for defendant. 


McCay, Judge. 


1. We are clear that the original declaration in this case 
failed to state a good cause of action of any kind. It alleges, 
in substance, that the plaintiff was the holder of a policy is- 
sued by the defendant, which was about, in a short time, to 
expire; that on the Ist of October, 1870, about two weeks 
before it would expire, the agent of the company promised, 
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when it did expire, he would renew it, and that he failed so 
to do, although the plaintiff had money in the hands of his 
(the plaintiff’s) agent to pay the premium; that the plaintiff, 
supposing the policy to have been renewed, rested content ; 
that the property was soon after destroyed by fire, and that he 
has thus been damaged by the failure of the defendant’s agent 
to insure, as he had promised him to do. Now, it is not com- 
petent for one to employ an insurance agent to effect an insu- 
rance or renewal in the agent’s own company. He cannot 
take the agency of one wishing to insure, without the consent 
of his principal. To be agent for both parties to a contract 
is to undertake inconsistent duties, and such a mutual agency 
requires the consent of both principals to the mutuality of the 
agency. But there is no allegation that anything was paid 
for the renewal. The only thing alleged is that the agent 
promised to renew. It is not charged that he promised to 
renew without the cash, or that he promised to call on plain- 
tiff’s agent for the cash. It does not appear that there was any 
understanding about this. It simply appears, by the allega- 
tions, that plaintiff’s agent had the money. It is not even said 
that the defendant’s agent knew that fact, or even knew who 
plaintiff’s agent was, though we do not think, had he known 
it, that would help the case. If it is meant simply that the 
defendant’s agent promised to renew, then the promise is with- 
out consideration. It is a gratuitous undertaking, and is not 
the basis of an action. Though it is not alleged that this 
promise was by parol, and the declaration is not demurrable 
for the want of an allegation that it was in writing, yet the 
law requires an insurance contract to be in writing, and one 
must conclude, from all that is said, that there is even this 
defect in the case. But if nothing passed other than is stated 
in the declaration, the plaintiff had no right to expect or think 
there had been a renewal, and if he did so, he is the cause of 
his own misfortune. All he alleges is, that the defendant’s 
agent promised to renew. Common sense must construe this 
to mean, he would renew on payment of the premium. He 
had no right, as agent, to make any other promise. From 
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the very nature of his agency, even if he could do that, cer- 
tainly, when the time came, it would be his duty not to insure 
if any change had taken place increasing the risk, even if, 
when the day came, the plaintiff’s agent had tendered the 
money. 

2. But the plaintiff proposed to amend by suing on the 
policy as renewed and setting it forth. Could he do this? 
The declaration was originally a declaration ex delicto. The 
amendment adds a count ex contractu. The first count is for 
a fraud or for negligence; the second is for breach of a con- 
tract. The Code plainly implies that two such causes of ac- 
tion cannot be joined, Code, section 3261, since it provides 
only for the joinder of all causes of action ex contractu with 
others of like character, and so of actions ex delicto. And 
this is clearly the logic and sense of the matter. The,general 
issue is different, and the whole nature of the thing is differ- 
ent. The decision in which it is intimated that one may be 
changed to the other was before the Code. It is now provi- 
ded, section 3480, that no amendment, setting forth a new or 
different cause of action, can be allowed. It seems absurd to 
say that an action for deceit can, in any case, be for the same 
cause of action as an action ona contract. Different elements 
are necessary to constitute them. One is based on fraud, the 
other on contract. The first-count here is for fraud or negli- 
gence for not contracting, the second is for breaking the con- 
tract. We think the amendments were properly rejected for 
another reason. The written contract of insurance is set out; 
by its terms, the renewal is to be entered on it; it does not 
appear there, and it is not alleged that it is written any place 
else. A contract of insurance must, by the Code, be in writ- 
ing. It is very plain that this alleged renewal was not in 
writing, and if not it is absurd to sue on a contract. If there 
was no writing, the action on the case for a fraud is all that 
will lie, and, as we have seen, the count on that idea is fatally 
defective. We do not decide the other points as they are im- 
material. 

Judgment affirmed. 
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THoMAS MANIGAULT, plaintiff in error, vs. THE StaTE OF 
GeEorGIA, defendant in error. 


Where, upon an indictment for an assault with intent to murder, the de- 
fendant was found guilty of whipping his wife, the judgment should be 
arrested. 


Criminal law. Arrest of judgment. Before Judge Bart- 
Lett. Chatham Superior Court. May Term, 1874. 


For the facts of this case, see the decision. 
R. R. Ricwarps, by A. B. Smrru, for plaintiff in error. 


ALBERT R. LAMAR, solicitor general, for the state. 


WARNER, Chief Justice. 


The defendant was indicted for the offense of “ assault with 
intent to murder,” and on the trial therefor the jury returned 
a verdict in the following words: “ We, the jury, find the 
prisoner guilty of a misdemeanor in whipping his wife.” The 
defendant made a motion, in arrest of judgment, on the ground 
that the verdict of the jury was for a different offense than that 
alleged in the indictment, and for a different kind of offense, 
and because it is nowhere alleged in the indictment that de- 
fendant ever assaulted or whipped his wife, or that he ever 
had a wife. The motion in arrest of judgment was overruled 
by the court, and the defendant excepted. It appears on the 
face of the record in this case, that the defendant was charged 
in the indictment with one offense and found guilty by the 
jury of another and distinct offense. Whipping a man’s wife 
is made a separate and distinet offense by the Code: See sec- 
tion 4573. The verdict in this case affects the real merits of 
the offense charged in the indictment by ignoring that charge 
altogether, and finding the defendant guilty of a distinct of- 
fense with which he was not charged in the indictment, and 
had no notice to defend himself against it. If the defendant 
should be indicted for whipping his wife, this indictment 
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would be no bar to that, and therefore the judgment should 
have been arrested for the errors and defects apparent on the 
face of the record, upon which no legal judgment could have 
been rendered. 

Let the judgment of the court below be reversed. 


Joun T. Ozmore, plaintiff in error, vs. Hoop & Krppoo, 
defendants in error. 


(Tripps, Judge, was providentially prevented from presiding in this case.] 


1. The sayings of a person in possession of land are evidence in his 
favor to show an adverse holding; and in a claim case, the sayings of 
the defendant in execution while in possession, or of any other per- 
son in possession of the land, are evidence for the plaintiff in execu- 
tion to show that the defendant, or such third person, was not the 
tenant of the claimant. 

. After the levy of an attachment upon land. it is not competent for 
the defendant to sell the land even for a valuable consideration, or 
bona fide to pay a debt then due, so as to affect the lien of the attach- 
ing creditor. 

. In this case, whilst the charge of the court as to what the jury should 
find if they believed the land in dispute had been bought with trust 
funds in the hands of the defendant in execution belonging to the 
claimant, is objectionable, yet, in view of the whole testimony, the 
court did not err in refusing to grant a new trial. 


Evidence. Possession. Attachment. New trial. Before 
Judge Hansett. Randolph Superior Court. November 
Term, 1873. 


On April 1st, 1871, an attachment in favor of Hood & 
Kiddoo against Thomas Ozmore, for $408 09, principal debt, 
besides interest and costs, was levied upon lot of land num- 
ber one hundred and fifty-two, in the ninth district of Ran- 
dolph county. Judgment was obtained at the November 
term, 1871, and execution was issued and levy made. A 
claim was interposed by John T. Ozmore. 

The evidence disclosed, in brief, the following facts: On 
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September Ist, 1856, Thomas Ozmore was appointed guardian 
for his children by the ordinary of Randolph county. A 
considerable sum of money (the evidence fails to disclose the 
exact amount,) had been previously turned over to him by 
his father-in-law in trust for his wife and children. His wife 
died in May, 1856. He married a second time, but a sepa- 
ration ensued, and a libel for divorce was filed. On Sep- 
tember Ist, 1871, he executed an instrument in Russell 
county, Alabama, reciting that in consideration of $3,325 00, 
held in trust by him for his children, Martha A. Duke, John 
T. Ozmore and Richard Ozmore, deceased, under a deed of 
trust from their grandfather, Nathan F. Shirley, he relin- 
quished to them all his right to the lot in controversy. He 
further bound himself to give immediate possession to them 
of the tract of land known as the “ Ozmore Home place,” it 
being property purchased with said trust money, and known 
as lot one hundred and eighty-four, in the ninth district of 
Randolph county. In consideration of which, said children 
were to give him a receipt in full of all demands to date, 
upon his delivering to them his note for $600 00, it being 
the balance due. 
_ The claimant testified that the lot in controversy was 
turned over to him and his.sister, Martha A. Duke, in the 
latter part of the year 1868, by their father, in part of what 
was due them; that they were the only surviving children. 
Martha A. Duke testified that said lot was turned over to 
claimant at the aforesaid time, in part of what was die him. 
The defendant in execution, Thomas Ozmore, testified that 
he owned said lot until February, 1871, when he thinks he 
conveyed it to them, but that perhaps the deed was not exe- 
cuted until September, 1871; that he certainly sold it to 
them in February, 1871. a 
There was also evidence tending to show that the trust 
fund referred to had eventually been invested in this lot, but 
it was very slight. The testimony as to the possession of the 
land from the latter part of the year 1868, to February, 1871, 
when Thomas Ozmore left the state of Georgia, was Very COn- 
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flicting. The plaintiffs in fi. fa. sought to show that the pos- 
session continued in the defendant by introducing his sayings, 
and the sayings of the tenants, made while in possession, 
The claimant admitted that the defendant exercised control 
over the lot, but alleged that it was as his tenant. The claim- 
ant objected to the admissibility of the aforesaid sayings, 
The objection was overruled, and he excepted. 

The plaintiffs in fi. fa. also tendered in evidence a portion 
of the answer of the defendant to the libel for divorce filed 
by his wife, made in November, 1869, in which he refers to 
the value of the crop on the lot in controversy. He speaks 
of the land as his own, and refers to claimant’s interest in the 
crop. This evidence was also objected to. The objection 
was overruled, and claimant excepted. 

The jury found the property subject. A motion for a new 
trial was made upon the following grounds, to-wit: 

Ist. Because the court refused to charge as follows: “If 
the jury believe from the evidence in this case that Thomas 
Ozmore, the defendant in fi. fa., was the guardian of hjs chil- 
dren, and that he was indebted to them as guardian, and that 
he became insolvent, the children are entitled to a preference 
over creditors to whom he became indebted after the trust 
funds came into his hands. And if Thomas Ozmore turned 
over this lot of land to the children, at a fair price, in part 
payment of the indebtedness to his children, whether by deed 
or by delivery of possession to them, then they are entitled to 
hold it as against the plaintiffs in this case.” Upon which 
ground the court remarks as follows: “I did charge the jury 
that if Thomas Ozmore was indebted to his children, either 
as guardian or trustee, and turned over the land in payment 
or part payment of such indebtedness, either by deed or by 
delivery of possession to them, prior to the levy of the attach- 
ment, then they are entitled to hold it as against the plaintiffs 
in this case, but refused to charge the first clause of this re- 
quest.” 

2d. Because the court erred in refusing to charge, without 
qualification, as follows: “If the jury believe from the evi- 
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dence that Thomas Ozmore held funds in his hands in trust 
for his wife and children, and that the lot of land in dispute 
was purchased by Thomas Ozmore with that money, then le 
held the land in trust for his wife and children, and if, after 
her death, he turned over the land to the children, then they 
are entitled to hold it as against his creditors.” This request 
the court charged, with the qualification that if the land was 
turned over to the children before the levy of the plaintiffs’ 
attachment, the principle was correct. 

3d. Because the court erred in admitting the sayings of the 
tenants.on said lot as to the landlord under whom they held, 

4th. Because the court erred in admitting the part of the 
answer of the defendant, Thomas Ozmore, to the libel for di- 
voree filed by his wife. 

5th. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled, and claimant excepted. 


H. & I. L. Frevper, for plaintiff in error. 
A. Hoop; B. 8. Worr11t, for defendants. 


McCay, Judge. 


1. An important question on the trial in this case was the 
nature of the possession of Thomas Ozmore, from the date of 
the alleged turning over of this land to his children until he 
left the state. Was he the tenant of his children, or was he 
holding in his own right? The plaintiffs insisted that the 
deed made after the date of the levy was the true time of his 
settlement with his children, and that their claim to the land 
then began. The claimant insisted that more than a year 
before this the settlement had been made, the land in dispute 
turned over, and that Thomas Ozmore held possession from 
then until he left, as the tenant of the children. Was or was 
it not competent to prove by the sayings of Thomas Ozmore, 
made during this period and whilst he was in possession, that 
he was not holding as the tenant of his children, but in his 
own right? The Code, section 3774, provides that the “dec- 
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larations of a person in possession of land in favor of his own 


title are admissible to prove his adverse possession.” Under 
this rule, it seems plain that the declarations of Thomas Oz- 
more were admissible. He was in possession of the land, and 
they are in favor of his own title; they were pertinent, and 
showing that he did not hold as the tenants of his children, 
but adversely, not only to them, but to the world. So, too, 
as to the negroes; they were in possession, and the first clause 
of this same section declares that the declarations of a person 
in possession in disparagement of his own title are admissible 
in favor of any one, and against privies. They are declara- 
tions limiting their own possession and stating who was their 
landlord. We do not think these declarations would have 
been admissible to show title in Thomas Ozmore; but they 
were admissible on the great point at issue, to-wit: whether 
Thomas Ozmore was the tenant of his children before the 
date of the levy of the attachment. 

2. The court was right in his charge, that to make the 
‘laimant’s title good the land must have passed out of Thomas 
Ozmore before the levy. However fair the sale may be, 
though it be for cash and with the most innocent intentions, 
it cannot be that a sale of property by the defendant, after the 
levy of an attachment upon it, can be good against the levy. 
The property is in the hands of the law, and an attachment 
on land would be utterly valueless if this were the law. The 
attachment and the levy is in the nature of lis pendens, the 
officer, by his levy, has impounded the property, and whatever 
right the defendant has must await the disposal of the court. 
The doctrine of lis pendens does not stand so much upon no- 
tice as upon the necessity that the proceedings of a court shall 
not be capable of being trifled with by the action of the party 
proceeded against. , 

3. We think the court erred in refusing the whole of the 
second request to charge. If this property was in fact bought 
with trust money—that is, with money belonging to the de- 
fendant’s children, then in equity, the land was theirs even be- 
fore it was turned over to them, and it was not subject to the 
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debts of the father, even though the formal title was in him. 
Creditors are not purchasers. Even a secret equitable title 
may be set up against a judgment. But though the court was 
in error in limiting the right of the claimants, even if the 
land was bought with their money, we do not feel authorized 
to disturb the verdict, because the evidence is overwhelm- 
ing that it was not so bought. The only witness testifying in 
favor of this idea is the daughter, Mrs. ........., and her testi- 
mony is very, loose and plainly inferential rather than a state- 
ment of facts. She states plumply, it is true, that she saw her 
grand-father, place $800 00 in her mother’s hands before her 
death, and she died in 1856. Her statement that this money 
was invested in a certain place, and that place sold, and this 
bought with the proceeds is, as we have said, plainly a state- 
ment of her conclusions. According, too, to another gloss she 
gives of the transaction, it was part of the arrangement at the 
time, that Thomas Ozmore was to buy the land and be in 
debt to his children, they to take the land if he failed to pay. 
But these statements were contrary to the plain terms of the 
deed, contrary, also, to the settlement alleged to have been 
made over a year before the deed, and contrary to the evidence 
of Thomas Ozmore in his interrogatories. All these state 
positively that all parties recognized the land as belonging to 
Thomas Ozmore, that it was conveyed or turned over to the 
children in payment of a debt he owed them as their guardian, 
In none of these transactions or testimony, is anything said or 
intimated to the effect that the land already belonged to the 
children because it was bought with another trust fund in 
Thomas Oztnore’s hands. Indeed, we are not sure but that 
by accepting the deed, according to the terms of it, they do 
not estop themselves from saying the land was in truth al- 
ready theirs on other grounds, and independently of the debt 
due by the guardian. We are, therefore, of the opinion that 
the court did not err in refusing the new trial. The error 
was not one which, had it not been Committed, was of so se- 
rious a character as probably to affect the verdict. 
Judgment affirmed. 
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THE Mayor AND CouNCcIL OF THE CiTy OF ATLANTA, 
plaintiff in error, vs. THE CENTRAL RAILROAD AND 
BankinG Company et al., defendants in error. 


1. The demurrer, not having been filed by the defendant at the first term 
of the court, came too late at the trial term. 

2. Where the charter of a municipal corporation provides for the assess- 
meut of the damages to the owners of lots taken for public use, with 
the right of appeal by the dissatisfied party to the superior court, it is 
constitutional. 

. The advantage derived by the owner of land, by reason of its having 
been taken for public use, cannot be set off against the actual value of 
the same; but such advantage may be considered in estimating other 
damage than that resulting from the mere taking of the land. 

. The state of Georgia purchased a tract of land for the purpose of the 
erection of car-shops and other buildings necessary to the successful 
operation of the Western and Atlantic Railroad. The mayor and 
council of the city of Atlanta, under the general authority of their 
charter to lay out streets, etc., and section 965 of the Code, sought to 
appropriate a portion of said land for a street : 

Held, that such contemplated action was properly enjoined. 


Equity. Demurrer. Municipal corporations. Constitu- 
tional law. Eminent domain. State. Before Judge Hop- 
Kins. Fulton Superior Court. October Term, 1873. 


For the facts of this case, see the decision. 


CoLuieR & CoLtiier; P. L. Mynatr; W. T. NEwMAN, 
city attorney, for plaintiff in error. 


A.W. Hammonp & Son; Jutrus L. Brown, for de- 


fendants. 
Warner, Chief Justice. 


This is a bill filed by the complainants against the defend- 
ant, praying for an injunction to restrain it from opening a 
street across a certain described strip or plat of land in the 
city of Atlanta. The complainants allege that a portion of 
the land over which the street is to be opened is the property 
of the state, purchased by her from the Macon and Western 
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Railroad Company, for the purpose of giving room for her 
car-shops and other new and substantial buildings, and for 
the purpose of carrying on the other business of her Western 
and Atlantic Railroad, of which the state is the owner. The 
injunction prayed for was granted. The bill did not waive 
discovery from the defendant, and it failed to answer. When 
the cause came on to be heard, the defendant, by its counsel, 
filed a demurrer to the bill, which the court decided came too 
late, not having been filed at the return term of the bill, to 
which the defendant excepted. The court allowed the de- 
fendant to make a motion to dismiss the bill for want of 
equity, which was done, and after argument had upon that 
motion, it was overruled. The defendant made no further 
motion in the case, and on the filing the affidavit of one of 
the complainants, as required by the Code, an order taking 
the bill pro confesso was granted, and a decree rendered mak- 
ing the injunction prayed for perpetual, whereupon the de- 
fendant excepted. 

1, The demurrer not having been filed by the defendant at 
the first term of the court, it came too late at the trial term 
of the bill: Code, sec. 4191. 

2. Two questions are made by the record in this case: First, 
whether the charter of the defendant under which it claims 
the right to take private property for the purpose of opening, - 
laying out, widening, straightening, or otherwise changing 
the streets and alleys in the city of Atlanta, is a valid consti- 
tutional law? Second, whether the defendant has the power 
and authority delegated to it to take the property of the state, 
purchased by her for a specific object, for the purpose of open- 
ing and laying out a street through or over it, without first 
having obtained special authority from the state to do so? 
The-11th section of the act of 1859, which confers the au- 
thority on the mayor and city council of the city of Atlanta 
to open and lay out, to widen, straighten, or otherwise change 
streets and alleys, provides that whenever the said mayor and 
council shall exercise the authority to them delegated, they 
shall appoint two freeholders, and the owner or owners of the 

VoL, Lut. 9. 
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lots fronting on said streets or alleys, shall, on five days’ no- 
tice, appoint two freeholders, who shall proceed to assess the 
damages sustained, or the advantages derived, by the owner or 
owners of said lots in consequence of the opening, widening, 
straightening, or otherwise changing said streets or alleys, and 
in case said assessors cannot agree, they shall select a fifth 
freeholder; the said assessors to take an oath that they will 
faithfully discharge their duties, and either party to have the 
right to enter an appeal to the superior court of Fulton within 
ten days from the rendition of said award; the mayor and 
council of said city of Atlanta to have power and authority 
to levy, collect and enforce the final award or judgment, in 
each and every case, by execution against the owner or owners 
of said lots, where the same is found to be advantageous to 
said owners. The act provides for the appointment of asses- 
sors to assess the damages sustained, or the advantages derived, 
by the owners of lots in consequence of the opening of streets, 
etc., and provides for an appeal to the superior court within 
ten days from the award of the assessors. It is true, the act 
does not, in express terms, declare in what manner the judg- 
ment on the appeal trial shall be enforced for the damages 
sustained by the owner of the property taken, but the legal 
intendment of the act, in view of the general law of the state, 
undoubtedly is, that it should be enforceed in the same man- 
ner as other common law judgments are enforced. When the 
actual damage sustained by the owner of the property taken, 
in consequence of opening the streets, (wholly independent of 
the benefit or advantage derived by the owner,) shall have 
been ascertained by the award or judgment of the superior 
court, on appeal, as provided by the act, such damage must 
be paid before the city can proceed to take possession of the 
owner’s property and appropriate it for the use of the public 
as a street. Until the actual value of the land, or other prop- 
erty taken for the use of the public, has been paid for, the 
owner thereof may stand upon his legal rights thereto, and 
assert the same in the courts, by any appropriate remedy. 
Inasmuch, therefore, as the defendant’s charter provides a 
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lawful mode to ascertain the actual damage sustained by the 
owners of lots taken for streets in the city by an appeal to the 
superior court in which a legal and impartial judgment can 
be rendered, we are of the opinion that the defendant’s charter 
is not unconstitutional and void. This case differs from that 
of The Southwestern Railroad Company vs. The Southern and 
Atlantic Telegraph Company, 46 Georgia Reports, 43. In 
that case there was no provision made in the act of the gen- 
eral assembly for an appeal to the superior court, and no pro- 
vision made whereby the damages sustained could be ascer- 
tained by the judgment of any court according to the law of 
the land. 

3. In the case of Jones vs. The Wills Valley Railroad Com- 
pany, 30 Georgia Reports, 43, and in the case of Zhe Selma, 
Rome and Dalton Railroad Company vs. Redwine, 51 Geor- 
gia, 470, this court held that the benefit and advantage de- 
rived by the owner of land when taken for the use of the 
public, could not be set-off against the actual value of the 
land taken as part payment therefor ; but if the owner of the 
land so taken, sustained other damage over and above the ac- 
tual value of the land taken for the use of the public, then 
the benefit and adyantage derived by the owner might be 
considered in estimating the amount of such other damage so 
claimed over and above the actual value of the land. Ac- 
cording to this ruling of the court in the cases before cited, so 
much of the defendant’s charter as provides that the mayor 
and council of the city shall have power and authority to 
levy, collect, and enforce the final award or judgment in each 
and every case, by execution against the owner or owners of 
said lots when the same is found to be advantageous to said 
owners, is illegal and void. 

4. Has the city of Atlanta, a municipal corporation created 
by the state, and deriving all its privileges therefrom, the 
power and authority under its charter to take the property of 
the state, owned by her, and purchased for a specific object, as 
alleged in the complainant’s bill, for the purpose of appropria- 
ating the same for a public street? The land of the state 
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sought to be appropriated by the city for a street, was pur- 
chased by her to give room for her car shops and other sub- 
stantial buildings, for the purpose of carrying on the business 
of her state railroad. It is true the state has leased her road 
for a term of years, but she is the owner thereof; the fee sim- 
ple title thereto is still in her as the sovereign of the people 
of the whole state, including the city of Atlanta. This case 
' presents the extraordinary spectacle of the creature of the 
state attempting to exercise its power and authority derived 
from the state against the state herself, without her consent, 
This claim is based on the 965th section of the Code which 
declares that all the public road laws and penal laws touch- 
ing the railroads of this state, whether to obligate or protect, 
apply to the state road, unless specially excepted or some oth- 
er provision is prescribed in lieu of some one or more thereof. 
The laying out the street in question is not simply crossing 
the track of the state road but it appropriates the land of the 
state, purchased and owned by her, to give room for her car 
shops and other buildings, for the purpose of carrying on the 
business of her road. The argument for the defendant is, that 
inasmuch as the land was purchased by the state and owned 
by her for the purpose of carrying on the business of her rail- 
road, therefore the defendant has the right to open a street 
over and through it under the provisions of the Code, before 
cited. To lay out a road or street across the state’s railroad 
track is one thing; to appropriate the land purchased and 
owned by the state for the erection of car shops and other 
buildings to carry on the business of her railroad, without her 
consent, is another and different question. With equal pro- 
priety and claim of right could the defendant, under the pre- 
text of widening Marietta street, take ten feet of the state cap- 
tol building, purchased to transact the public business of the 
state, as to take the land in question purchased to carry on 
the business of her railroad. If the defendant has not the 
power and authority to take the one, without the expressed 
consent of the state, neither has it the power and authority to 
take the other, without the express authority of the state to 
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do so. In delegating the power and authority to the defend- 
ant to lay out streets, etc., for the benefit of the city, the state 
cannot be presumed to have granted the power and authority 
to do so as against her own sovereign rights over her own 
property without first having obtained her consent. In view 
of the facts as disclosed by the record in this case, we find no 
error in the judgment of the court in granting a perpetual in- 
junction restraining the defendant from Jaying out the street 
over and through the property of the state, or any part there- 
of, as specified in the complainant’s bill. 
Let the judgment of the court below be affirmed. 


JoHN Hit, plaintiff in error, vs. Toe Srare or GEorGIA, 

defendant in error. 

1. As a general rule, a jury may, if the evidence justify it, find the de- 
fendant guilty of the attempt under an indictment charging the actual 
commission of a crime. 

2. When the penalty fixed by law for an offense is neither death nor im- 
prisonment in the penitentiary, not less than four or not less than two 
years or not exceeding one, or fine not exceeding $500 00, or imprison- 
ment, or both, there is no penalty prescribed by law for an attempt to 
commit such offense. 

Criminal law. Indictment. Attempts. Penalty. Before 

Judge Knieut. Cherokee Superior Court. February Ad- 

journed Term, 1874. 


John Hill was indicted for the offense of incestuous forni- 
cation. The jury found him guilty of an attempt to commit 
the crime charged. He moved in arrest of judgment upon 
the following grounds: 

Ist. Because the jury could not, under the pleadings in 
this case, find the defendant guilty of anything more or less 
than what was charged in the indictment. 

2nd. Because the law prescribed no penalty for an attempt 
to commit incestuous fornication. 

The motion was overruled and the defendant excepted. 
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Hill vs. The State of Georgia. 
Worrorp & MILNER, by Jackson & CLARKE, for plain- 
tiff in error. 


C. D. Pxt.ures, solicitor general, for the state. 


McCay, Judge. 


1. The Code, in terms, section 4675, provides that in all 
cases, the jury may, if the evidence justify it, find the accused 
guilty of “the attempt,” when the indictment charges the ac- 
tual commission of an offense. Perhaps this general pro- 
vision does not apply to cases where the attempt is, by ex- 
press words, made a defined offense ; but we can see no mean- 
ing to the general words of this section, unless it be as we 
have said, and doubtless, the general provisions of section 
4712, purporting to fix the penalty for all attempts, accord- 
ing to the dignity of the actual crime, was drawn in view of 
this other provision, permitting the jury to find the attempt 
in alleases. We are clear, therefore, that the verdict is right 
in this case, supposing the evidence to have justified the find- 
ing. 

2. But we are equally clear that, under the Code, there is 
no penalty prescribed for an attempt to commit this crime. 
Section 4712 provides penalties for attempts as follows: Ist. 
Where the penalty for the actual crime is death. 2d. Where 
it is not less than four years confinement in the penitentiary. 
3d. Where the penalty is not /ess than two years. 4th. Where 
it does not exceed one year. 5th. Where the penalty is a fine 
of not exceeding $500 00, or imprisonment in the common 
jail, or both. The penalty for incestuous fornication is, by 
section 4533, not less than one nor more than three years. 
None of the provisions of 4712 fit this case. The penalty 
here is less than four, less than two, (or may be,) and it exceeds 
one. The codifiers, by a change of the manner of express- 
ing themselves, by using the words not less in the first, second 
and third clauses of the section, and in the fourth clause using 
the words not exceeding—have, by a careless use of words, 
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failed to provide a penalty for an attempt to commit an offense 
punishable by imprisonment from one to three years. Had 
they kept up to the end the form of expression used in the 
first, second and third clauses, they would have covered all 
cases, but by this change they fail to include the case at bar. 
Nor does section 4455 meet the case. Evidently the general 
provisions of that section have reference to crimes against the 
publie peace, as riot, affray, etc., and not to offenses which, by 
being crimes, are technical breaches of the peace, though done 
in the utmost privacy. It is true that, under this view of the 
subject, there are, perhaps, various other attempts to commit 
crime for which there is no penalty, and we greatly regret 
that our convictions have driven us to the conclusion at which 
we have arrived; but we have no power to make law. The 
rule that criminal statutes are to be construed strictly, is hoary 
with age, and has the uniform sanction of all courts. We de- 
cided in Gibson vs. The State, 38 Georgia, 571, that if a stat- 
ute failed to fix a penalty for an offense, none could be in- 
flicted. The judge is a mere agent of the law. He has no 
discretion except as it is given him. The penalty is affixed 
by law. A crime is a felony or not, according to the penalty 
fixed by the legislature; and it is not within the province of 
the courts to help out the legislature. Under our system, © 
that body has exclusive jurisdiction over the subject, and if, 
by mistake or otherwise, it has failed to provide for the pun- 
ishment of a crime, it must go unpunished. We hope this 
mistake will be corrected at the very next session. It is a 
very glaring one, but it is not for the courts to remedy. 
Judgment reyersed. 
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Conen & MENKO, plaintiffs in error, vs. THE SouTHERN 
Express CoMPANY, defendant in error. 


1. Where the evidence disclosed that an express company received the 
goods of the plaintiff at Savannah, for the purpose of transportation to 
the city of Atlanta, and that the same were not transported, it was error 
in the court to award a non-suit. 

2. Whether the defendant can protect itself from its common law liability 
as a common carrier for the loss of the plaintiffs’ goods, by showing 
that it received them under a contract made with another company, or 
as the agent of another company, or whether the plaintiffs had the 
right to elect to sue either company for the loss of their goods, are 
questions not now before the court. 

3. A non-suit was awarded in the superior court, and such a decision 
was brought by writ of error, to this court, without any supersedeas 
having been obtained, where the judgment aforesaid was affirmed : 

Held, that a second suit, commenced within six months from the date 
such aflirmance was made the judgment of the superior court, but 
after the expiration of six months from the date of the decision award- 
ing @ non-suit, came within the provisions of section 2932 of the Code. 


Common carriers. Contracts. Non-suit. Satute of limi- 
tations. Before Judge Hopkins. Fulton Superior Court. 
April Term, 1874. 


For the facts of this case, see the decision. 


P. L. Mynatrr; Cottier & Couiier, for plaintiffs in 
error. 

Ist. As to question of non-suit, see 2 Kernan, 343; 2 
Red. on Railways, 17, 18, 239; Shear. & Red. on Neg., 54; 
Code, sec. 3258; 19 N. H., 337; 28 Vt., 268; So. Ex. Co. 
vs. Chapman & Urquhart, decided January term, 1874; 6 
Binney 129; 6 How., 344; Story on Bail., sec. 538. 

2d. As to statute of limitations, see 32 Ga. R., 448; 44 
Id. 659 ; Code secs. 2896, 3476. 


A. W. Hamnonp & Son, for defendant. 

Ist. The first non-suit was granted on the 14th of June, 
1871, and the suit was recommenced 3d July, 1872, for a loss 
in November, 1865. It wasbarred: Code, secs, 2923, 3059, 
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aided by sec. 2932. There was no supersedeas, and there- 
fore, it is unnecessary to discuss the effect of going to su- 
preme court. See Allen, Ball & Co. vs. Mayor and Alder- 
men of Savannah: 9 Ga. R., 286. 

2d. Plaintiffs contracted with the Adams Express Com- 
pany to ship to Atlanta, and have no cause of action against 
the Southern Express Company oncontract: So. Ex. Co. vs. 
Shea, 38 Ga. R., 519; Cohen & Menko vs. So. Ex. Co., 45 
Ga. R., 148; So. Ex. Co. vs. Palmer & Co. 48 Ga. R., 85. 

3d. There was no wrongful taking by defendant. Plaip- 
tiffs intended that the Adams should deliver to defendant to 
be sent to them: So. Ex. Co. vs. Palmer & Co., 48 Ga. R., 
85—93 et seq., and same case unpublished. There was no 
conversion: Liptrot vs. Holmes 1 Kelly, 391. There was no 
demand and refusal: The Rome R. R. Co., vs. Sullivan, Ca- 
bot & Co., 14 Ga. R., 283, 284: See also Brown’s Actions at 
Law, side page 443, and cases cited. 1 Campbell’s R., 441 ; 
2 Saund. R., 47 


WaRNER, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendant as a common carrier, alleging that on the 26th of Oc- 
tober, 1865, in the city of Savannah, Georgia, they caused to 
be delivered to the defendant certain described goods, of the 
value of $4,000 00; that the defendant then and there ac- 
cepted and received said goods from the plaintiffs, to be safely 
carried and conveyed by defendant from said city of Savannah 
to the city of Atlanta for a certain reasonable reward; that 
the defendant, neglecting its duty as such common carrier, so 
negligently and carelessly demeaned itself in the premises that 
said goods were wholly lost to the plaintiffs, to their damage 
as aforesaid. It also appears from the record that the plain- 
tiffs had commenced a former action against the defendant to 
recover damages for the loss of the same goods now sued for, 
on the trial of which the plaintiffs were non-suited; there- 
upon, the plaintiffs sued out their writ of error to this court 
within the time prescribed by law, and on the hearing thereof 
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here, the judgment of the superior court awarding the non- 
suit was affirmed, and the judgment of affirmance by this 
court was made the judgment of the court below on the 8th 
of April, 1872. The present action was commenced within 
six months after the judgment of this court affirming the 
judgment of non-suit was made the judgment of the court 
below, but not within six months from the time the non-suit 
was first awarded in the superior court. The defendant plead- 
ed the statute of limitations in bar of the plaintiffs’ action, 
After hearing the evidence in the case, the court, on motion 
of defendant’s counsel, non-suited the plaintiffs, but on what 
ground, does not appear; whereupon, the plaintiffs excepted. 
1. The evidence in the record shows that the goods were in 
the possession of defendant, and that the same were lost, or 
greatly damaged, whilst in its possession, The defendant de- 
manded of plaintiffs $68 00 for freight on the goods, and gen- 
eral average. The plaintiffs also proved their ownership of 
the goods, the loss of a part thereof, and damaged condition 
of the remainder. It also appeared that the plaintiffs had 
purchased the goods in New York city, and ordered the same 
to be shipped to them at Atlanta by Adams Express Com- 
pany, expecting the goods would be sent by the inland route, 
by Lynchburg. The judgment of non-suit, it is insisted here, 
was right, on two grounds: 1st. According to the rulings of 
this court in Shea’s case, 38 Georgia Reports, 519, and in the 
case of Cohen & Menko vs. The Southern Express Company, 
45 Ibid., 148; and, 2d. Because the plaintiffs’ demand was 
barred by the statute of limitations. ~ In Shea’s case, the plain- 
tiff sued the Southern Express Company for the loss of his 
goods under its common law liability as a common carrier, 
and on the trial proved an express contract made with the 
Adams Express Company, a distinct corporation, to transport 
the same goods from New York to Macon, the point of desti- 
nation, for the purpose of establishing the defendant’s lia- 
bility for the loss of the goods. This court held that the 
plaintiff could not establish the defendant’s liability as a com- 
mon carrier, on its contract implied by law, by offering in evi- 
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dence an express contract made with another company for the 
transportation and safe delivery of the same goods, any more 
than if the plaintiff had sued John Doe on his implied contract 
as a common carrier for the loss of his goods, and had proved 
at the trial that he had made an express contract with Richard 
Roe for the transportation and safe delivery of the same goods. 
The express contract offered in evidence by the plaintiff to 
sustain his action against the defendant in that case, estab- 
lished the liability of the Adams Express Company to him 
for the safe delivery of the goods at the point of destination, 
and not the liability of the Southern Express Company under 
that evidence. It was held by this court that by the contract 
offered in evidence by the plaintiff in that case, that the Adams 
Express Company, as a common carrier, undertook safely to 
deliver his goods at Macon, either by itself or competent 
agents. ‘I'he Adams Express Company had the right to se- 
lect the Southern Express Company as its agent to complete 
the transportation of the goods, or any other agent, and if the 
goods were lost whilst in the possession of such agent, the 
Adams Express Company would be liable for such loss, under 
its contract with the plaintiff, as proved by his own evidence 
on that trial, and such was substantially the holding of this 
court in the Shea case, and-such was, in substance, the ruling 
of the court in this case when it was before us on a former 
oceasion. The plaintiffs then, as in the Shea case, offered 
in evidence the express contract made with the Adams Ex- 
press Company to establish their right to recover in their suit 
against the defendant, and for that reason this court sustained 
the non-suit in that case, holding, as in the Shea case, the 
plaintiffs could not recover when they had sued the defendant 
upon its common law liability as a common carrier, for loss of 
the plaintiff’s goods, when they offered in evidence to estab- 
lish that liability an express contract made with another com- 
pany for the transportation and safe delivery of the same 
goods. The plaintiffs in the former suit declared upon one 
contract made with the defendant, and to establish it offered 
in evidence an express contract made with the Adams Ex- 
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press Company, a distinct corporation, for the transportation 
and safe delivery of the same goods. This court never’ has 
decided that the defendant would not have been liable to the 
owners of the goods received by it at Savannah as a common 
carrier, upon proof of possession of the goods as such common 
carrier, and loss of the same whilst in its possession for trans- 
portation, either as the agent of the Adams Express Company 
or as the agent of any other company, in the absence of any ev- 
idence on the part of the plaintiffs of an express contract with 
another company to transport and safely deliver the same 
goods fur which they sued the defendant. All that this court 
decided in the two cases cited was, that the plaintiffs could not 
recover against the defendant on the evidence then offered by 
them to establish its liability. It is a general principle ap- 
plicable to common carriers, that when a duty is imposed on 
them by law, an action may be sustained against them by any 
person who is specially injured by their failure to perform that 
duty. The evidence in this case shows that the defendant had 
the possession of the plaintiffs’ goods, as a common carrier, to 
transport the same from Savannah to Atlanta. The law im- 
posed the duty upon the defendant to transport and safely de- 
liver the same to the plaintiffs, which the evidence shows it 
failed to do, and, therefore, under the law and evidence in the 
case, the plaintiffs were entitled to recover damages from the 
defendant for the loss of their goods. The plaintiffs did not 
offer in evidence in this case any express contract made by 
them with any other company for the transportation and safe 
delivery of their goods, as in the Shea case, or as was done 
by them on the first trial of this case, and therefore the judg- 
ment of non-suit cannot be sustained by the decisions of this 
court, on the statement of facts contained in this record. 

By a careful examination of the facts as disclosed by the 
plaintiffs’ evidence in the Shea case, and in Cohen & Menko’s 
ase, and the judgments of this court thereon, it will be per- 
ceived that it was held in both cases that the plaintiffs could 
not recover of the defendant, because, in each case, the plain- 
tiffs showed, by their own evidence, that they had made an ex- 
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press contract with another company for the transportation 
and safe delivery of the same goods. Assuming that the 
contract for the transportation and safe delivery of the goods 
was made with the Adams Express Company, as the evidence 
offered by the plaintiff in.the Shea case showed it to have 
been, the court expressed its opinion as to the liability of that 
company, under that contract, as proved by the plaintiff in 
that case. The court expressed no opinion as to what would 
have been the liability of the defendant, as a common carrier, 
to the plaintiff for its undertaking to transport and safely de- 
liver his goods from Savannah to Macon as the agent of the 
Adams Express Company, or as the agent of any other com- 
pany, in the absence of the plaintiff’s own evidence as to the 
express contract made with the Adams Express Company for 
the transportation and safe delivery of the same goods for 
which he sued the defendant. 

2. Whether the defendant can protect itself from its com- 
mon law liability as a common carrier for the loss of the plain- 
tiffs’ goods, by showing that it received them under a contract 
made with another company, or as the agent of another com- 
pany, or whether the plaintiffs had the right to elect to sue 
either company for the loss of their goods, are questions that 
are not now before us. 

3. Was the plaintiffs’ second action commenced within six 
months after the judgment of non-suit, as contemplated by 
the 2932d section of the Code? It is declared by that section 
that if a plaintiff shall be non-suited, or shall discontinue, or 
dismiss his case, and shall recommence within six months, 
such renewed case shall stand upon the same footing as to 
limitation with the original case. Did the six months com- 
mence to run against the plaintiffs in this case from the time 
the judgment of non-suit was first awarded in the superior 
court, or from the time thé judgment of this court upon the 
writ of error was made the judgment of the court below? 
The statute evidently contemplates that the judgment of non- 
suit should be a final judgment, otherwise the plaintiffs’ case 
would not be out of court. What is a final judgment? Final 
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iudgments are such as at once put an end to the action, by de- 
claring that the plaintiff has either entitled himself, or has 
not, to recover the remedy he sues for: 3 Blackstone’s Com- 
mentaries, 398. When the judgment of non-suit was awarded 
by the court, the plaintiffs excepted to that judgment within 
the time prescribed by law, and brought the case before this 
court for a further hearing, as they had the legal right to do, 
Until the judgment of this court was rendered upon the writ 
of error, affirming the judgment of the court below, and made 
the final judgment of that court, the case was pending, and 
if the judgment of non-suit had been reversed, the case would 
have continued pending in the court, The judgpealis of non- 
suit, was not final in the sense of the law, until the judgment 
of this court, affirming the judgment of the court below, was 
made the judgment of that court, and the six months com- 
menced running against the plaintiffs from that time, and not 
before. In our judgment, in view of the facts contained in 
the record, the court erred in non-suiting the plaintiffs’ case. 
Let the judgment of the court below be reversed. 


Joun G. D. Pittman, plaintiff in error, vs. ELIZABETH 
JoNeEs et al., defendants in error. 


[Trippe, Judge, was providentially prevented from presiding in this case.] 


There was no error in the judgment of the court overruling the certiorari 
in this case. It isto be presumed that the officer made an entry of 
service, and the defendant having been present at the court and noti- 
fied of the pendency of the suit, it is too late, under section 3340 of 
the-Code, to contest the official return of service made by the bailiff. 


Judgment. Service. Officer. Presumption. Before Judge 
SrrozerR. Quitman Superior Court. November Term, 1873. 


Elizabeth Jones and Debby Jones brought suit in the jus- 
tice court for the one thousand one hundred and ninety-fifth 
. district, against John G. D. Pittman, on a note dated May 
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16th, 1873, payable one day after date to plaintiffs or bearer, 
for $3217. The usual notice of suit was served upon the 
defendant, except the justice failed to sign it. At the trial 
term, the defendant was present and was asked if he had any 
defense, to which he made no response. Judgment was then 
rendered for the amount sued for. To the execution based 
thereon, the defendant filed an affidavit of illegality, to the 
effect that he never had had any legal notice of the suit in 
which the judgment was obtained, and that he did “not 
know of any note he gave except for $30 00.” 

The record does not show any official entry of service, 
though the petition for certiorari states that the defendant 
proved by the bailiff that the notice of suit above referred to 
was the only one served on him. 

On the trial of the illegality, the court amended the judg- 
ment by making it stand for $30 17, and ordered the execu- 
tion to proceed for that amount. To this ruling the defend- 
ant excepted, and filed his petition for certiorari. The writ 
was ordered to issue, but upon the final trial, the judgment of 
the justice was affirmed, and defendant excepted. 


Joun T. CLiarke; J. H. Guerry, for plaintiff in error. 


No appearance for defendant. 


McCay, Judge. 


The record does not contain a copy of the proceedings in 
the justice court, nor it is very clear what was the real point 
of the plaintiff in error in his affidavit. As, however, it is 
stated that he was not legally served, it is but fair to presume 
that there was a legal summons issued, and that it was the 
copy served on him that was deficient. Had the objection 
been to the original process the true ground would have been 
that there was no process. Assuming, then, that the original 
was right, that it was signed by the magistrate, and that the 
constable, in good faith, thought he had served a true copy, it 
follows that the constable made a return accordingly. As the 
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case stood then on the trial of the affidavit of illegality, there 
was, first, as a part of the record, the bailiff’s return of ser- 
vice, and it was for the defendant in the suit to traverse that, 
By the common law this could not be done. Such an entry 
was conclusive, and except for the provision of the Code, sec- 
tion 3340, the issue would necessarily be decided against the 
defendant in the execution. ‘To give his proof any weight at 
all he must bring himself within the provision of the Code, 
That is, he must show that he has made his objection at the 
first term after notice of such entry. The plaintiff in error 
had every reason to suppose the bailiff would make such an 
entry, and, at the time of the.judgment, he was informed such 
a suit was pending and was about to go into judgment against 
him. We think this was fair notice of the entry, and that he 
should then have attacked it and traversed it. We do not 
mean that his presence in court was an appearance so as that 
he would be bound by the judgment, whether served or not, 
but that he is not allowed by law to contest the return, be- 
cause he was fully aware that such a return was made, and he 
failed at the proper time to traverse it. After that failure it 
became, as to the parties to that suit, conclusive, and the law 
will not permit the defendant to deny it. He is remitted to 
his remedy against the officer if he has been hurt by his false 
return. It may be thought that this is a very technical view of 
the case, and that is true. But the defendant in the execu- 
tion comes into court on a purely technical ground. He had 
as complete a notice of the suit as though the copy had been 
complete. This claim to set aside the judgment stands solely 
on the ground that the copy was not a true copy, because it 
wanted the copy of the magistrate’s name, a mistake purely 
clerical. He has no right to complain it he is judged by 
technical rules on this technical objection; and we affirm the 
judgment. 
Judgment affirmed. 
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Joun H. Novay, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


1. Consent of counsel that should the jury agree that night, they might 
return a sealed verdict to the clerk and disperse, cannot be construed 
to extend to a verdict found on the next day. 

9. It was the legal right of the defendant to be present when the verdict 
was rendered, and had a motion to set aside such verdict been made 
on the ground of his absence, it should have been granted. 

3. It has never been the practice of the courts of this State to require 
the fact of the defendant’s presence at the time of the rendition of the 
verdict, to be entered on the record and made a part thereof. The 
absence of such entry is therefore no ground for arresting the judg- 

4 


ment. 


Criminal law. Verdict. Practice in the Superior Court. 
Record. Before Judge Scoitey. Chatham Superior Court. 
November Special Term, 1874. 


For the facts of this case, see the decision. 


A. P. Apams; S. B. Apams; Henry B. Tompxins, for 
plaintiff in error. 


ALBERT R. LAMAR, solicitor general, for the state. 


Warner, Chief Justice. \ 


1. The defendant was indicted for the offense of murder, 
and on the trial thereof, the jury returned a verdict finding 
him guilty of voluntary manslaughter. When the jury were 
out the night before the verdict was returned, the defendant’s 
counsel consented that if the jury should agree that night 
they could return a sealed verdict to the clerk and disperse. 
The jury did not agree upon a verdict that night, but on the 
next day brought in their verdict, which was received in the 
absence of the defendant and his counsel. The defendant 
made a motion in arrest of judgment on that ground, which 
motion was overruled by the court, and the defendant ex- 
cepted. The consent of the counsel cannot fairly be construed 
to extend to the next day, especially in a criminal case. 

VoL, Lut. 10. 
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2. That it was the legal right of the defendant to have 
been present when the verdict was rendered by the jury, we 
entertain no doubt, and if a motion had been made to set 
aside the verdict on the ground of his absence, that motion 
should have been granted by the court. The defendant, how- 
ever, did not make a motion to set aside the verdict, but made 
a motion in arrest of judgment. The 4629th section of the 
Code declares that no motion in arrest of judgment shall be 
sustained for any matter not affecting the real merits of the 
offense charged in the indictment. A motion in arrest of 
judgment is predicated on some defect which appears on the 
face of the record or pleadings. 

3. It has never been the practice of the courts of this state, 
so far as we know or are advised, to require that the fact of 
the defendant’s presence at the time of the rendition of the 
verdict, should be entered on the record, and made a part 
thereof. If the defendant is not present when the verdict is 
rendered, that is a fact extrinsic of the record, and may be 
shown on a motion to set aside the verdict for that reason. 

Let the judgment of the court below be affirmed. 


Ann E. RvutTHerrorp, plaintiff in error, vs. WrLtAM L. 
CRAWFORD, defendant in error. 


(Tripper, Judge, was providentially prevented from presiding in this case.) 


1. Under the acts of 17th of March, 1866, pamphlet, 22, and 17th of 
March, 1866, pamphlet, 71, passed in pursuance of the constitution of 
1865, the jurisdiction of the inferior court as a court of law over civil 
cases was abolished. and the cases upon all its dockets transferred to 
the county court, and, under these acts, it was competent for the clerk 
of the county court, on the Ist of January, 1868, to issue an execution 
on a legal judgment obtained in the inferior court, on which no exe- 
cution had been issued. 

. An entry made by a deputy sheriff, or by his direction, in his pres- 
ence, upon an execution, of a levy on a described lot of land, with in- 
tent then and there to devote the land to sale under the execution, but 
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by mistake not signed by him, is a good levy if the signature be at- 
tached during the official term of the deputy sheriff, or if the same be 
not signed during his term, the entry may be afterwards perfeeted, un- 
der an order of the court, or the mistake may be shown by evidence, 
on a trial in which the validity of the levy may be in question, but it is 
not competent for the deputy, after his term has expired, or whilst he 
is the deputy of a succeeding sheriff, to perfect said entry by signing 
the same. 

3. The proceedings of a court of record can only be shown by the rec- 
ords, unless they be lost or destroyed, and if, upon the production of 
the minutes of the inferior court, it appears that there is no record of 
the swearing and impanneling of a jury at a certain term of said court, 
a verdict entered upon the minutes at said term is, prima facie, void, 
as well as a judgment entered up thereon. 

. Whether such defect can be corrected by an entry nunc pro tune, on 
motion in the proper court, as against a pur: haser from the defendant, 
or against one who has subsequently obtained a lien, quere ? 


Inferior Court. County Court. Execution. Levy. Sheriff. 
Records. Minutes. Before Judge Srrozer. Quitman Su- 
perior Court. November Term, 1873. 


At the February term, 1865, of Quitman inferior court, 
William L. Crawford obtained a judgment against James 
Rutherford. On January 16th, 1868, the clerk of the county 
court issued execution bearing test in the name of the judge 
of said court, which, on October 24th, 1868, was levied upon 
certain lands as the property of the defendant. A claim was 
interposed by Ann E. Rutherford. Upon the trial of the 
issue thus formed, the claimant objected to the introduction of 
the aforesaid execution in evidence on the ground that it was 
illegally issued. The objection was overruled, and the de- 
fendant excepted. 

The plaintiff then showed possession of the land by the de- 
fendant since the rendition of the judgment. The claimant 
proved by James Oliver that he was sheriff of said county at 
the date of said levy, but resigned in November, 1868; that 
Larkin Armstrong, whose name was appended to said levy, 
was his deputy; that he did not sign the same at the time it 
bears date; that said Armstrong moved from Clay to Quitman 
county in the early part of 1871; that witness brought him 
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back in November, 1871, for the express purpose of having 
him appointed deputy sheriff that he might then sign said 
levy; that David Johnston, the then sheriff, appointed said 
Armstrong his deputy, and that he acted as such during the 
November term of the supe: or court; that during said term 
he signed said levy; that uj on the adjournment of the court, 
he returned to Clay county, 

It further appeared that tae levy was written by the plain- 
tiff under the direction of said deputy sheriff, at the time it 
bears date, but was left unsigned. 

The claimant submitted to the court the minutes of the in- 
ferior court for the February term, 1865, which failed to dis- 
close that any jury had been impanneled and sworn at that 
term; but the verdict appeared, signed by N. T. Christian, 
foreman ; also, the list of the jurors drawn for that term. The 
court refused to determine, from inspection, that no legal ver- 
dict had been rendered, but directed counsel for claimant to 
read said record to the jury for their consideration. To this 
ruling claimant excepted. 

Much other testimony, immaterial to the issues here in- 
volved, was introduced. , 

The jury found the property subject. A motion for a new 
trial was made upon the following, amongst other grounds: 

lst. Because the court erred in refusing to exclude the ex- 
ecution aforesaid. 

2d. Because the court erred in refusing to gletermine, by 
inspection, the effect of the minutes of the inferior court upon 
the verdict aforesaid, and in submitting them to the jury. 

3d. Because the court erred in charging the jury as follows: 
“Tt is incumbent upon the party attacking the record to show 
affirmatively that there was no jury impanneled and sworn. 
If the record simply emits to show the fact, the law will pre- 
sume that the court did its duty, and that the jury was im- 
panneled and sworn.” 

4th. Because the court erred in the following charge: “A 
levy may be a good levy, notwithstanding the sheriff did not 
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sign it. If a levy is made and entered by the sheriff, or by 
his direction, it is a good levy if it is not signed.” 

5ih. Because the court erred in the following charge: “The 
law, upon abolishing the inferior court, made it the duty of 
the county court to take up and nish the unfinished business 
of the inferior court, and if the judgment in this case was 
rendered by the inferior court on February 15th, 1865, the 
execution issued thereon by the county court, February 16th, 
1868, was correctly issued.” 

6th. Because the court erred in charging the jury as fol- 
lows: “If you believe that Armstrong was, in November, 
1871, acting as deputy sheriff of the county, and whilst so 
acting, did affix his signature to said levy, it made said levy 
regular, and such amendment related back to the original 
date of the entry and made it valid from its beginning, pro- 
vided he originally made said entry as his levy at the date it 
bears.” 

The motion was overruled and the claimant excepted upon 
each of the grounds aforesaid. 


A. Hoop; B.S. Worritt, for plaintiff in error. 


JoHn T. CLARKE; H. & I. L. FIELDER, for defendant. 


McCay, Judge. 


1. By the act of 17th March, 1866, (acts of 1865-6, page 
22,) all civil jurisdiction for the trial of matters involving 
private rights, was taken away from the inferior court by the 
repeal of those sections of the Code giving the jurisdiction. 
By another act, approved the same day, acts of 1865-6, page 
71: “All suits now on the docket of the inferior courts, are 
transferred to the county court.” The title to the act is: “To 
transfer all civil cases.” We think the language of this act, 
page 71, is broad enough to transfer, not only pending cases, 
but final judgments unperformed. Until performed they are 
still fairly on the dockets, and litigation may still occur in re- 
lation to them. As the act on page 22, abolishes the civil 
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jurisdiction of the inferior court, it is to be presumed that the 
legislature intended by the act, on page 71, to substitute the 
county court for it completely, and it is due to public justice 
to construe these acts liberally, so as to carry out the manifest 
purpose of the legislature. We are, therefore, of the opin- 
ion, that unperformed judgments were transferred to the 
county court and that the clerk had authority to issue the ex- 
ecution, and make it returnable to the county court. 

2. A levy on land consists in the entry; that is all the 
seizure usual in this state. Indeed, by fair implication, such is 
the clear provision of law. Notice is to be given to the person 
in possession (Code, 3643,) and the sheriff, after the sale, is to 
put the purchaser in possession: Sec. 3651, Code. It is there- 
fore of prime importance, that this entry shall be complete. 
It is not a mere return to the court of the officer’s acts, as in 
the case of a levy upon personal property ; it is the levy itself. 
It should describe the property, with sufficient distinctness to 
enable the purchaser to know what he is buying and to ena- 
ble the Officer to put the buyer in possession, and as is ex- 
pressly provided by section 3640, it must be signed by the 
officer making it. We have held that if it be left unsigned 
by mistake, that is, if the entry be made with intent then to 
make a levy and the description be complete, it is competent for 
the officér to complete it by correcting his failure. But prima 
fucie, it is no levy. The entry may have been left unsigned 
with intent todo so. The intention to levy may be incom- 
plete. Some further instruction or information may be sought, 
etc., and if this be so, the levy is not made. We do not think 
the facts, as presented by this record, make out the case of a 
complete levy. The signature by the officer after his term of 
office is ended, is nothing. It is not official. He is not un- 
der oath. His bondsmen would not be liable for malfeas- 
ance in the act. And he cannot, when in office, as the deputy 
of a new officer, complete his acts under his former principal. 
We think, however, the facts, the truth of the case might, 
under our law, which gives the court of law equitable juris- 
tion, have been shown by evidence at the trial, and if the levy 
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was in fact made, with intent then to devote the property to 
sale, and the failure to sign at the time was a mere accident, a 
clerical misprision, that the defect would be cured. 

3. We know of no way to prove the proceedings of a court 
of record but by its records. It appears from an inspection 
of the record that there was no jury at the term this judg- 
ment was had. If so, there was no authority to give a judg- 
ment. Under the law, as it then stood, a. verdict was neces- 
sary to have a judgment upon. It is a gross and palpable 
irregularity. Nota mere defect in pleading, but as appears 
from the record, an exercise of authority not authorized by 
law. Without a jury there could be no verdict, and without 
a verdict the attorney of the plaintiff had no right to enter 
up a judgment. 

4, Whether this can now be corrected by an order nune 
pro tune, we do not say. The superior court has the custody 
of the record, and on a proper case might make it speak the 
truth. How far such a correction would affect the claimant, 
is another question. 

Judgment reversed. 


Peter BARNES, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


The verdict being sustained by the evidence, the motion for a new trial 
was properly overruled. 


New trial. Before Judge Hopkins. Fulton Superior 
Court. October Term, 1873. 


A report of this case is unnecessary. 


TarasHEeR & THRASHER, for plaintiff in error. 
» 


Joun T. GLENN, solicitor general, for the state. 





144 SUPREME COURT OF GEORGIA, 


Bray & Brother vs. Gunn. 





Warner, Chief Justice. 


The defendant was indicted for the offense of burglary in 
the night, and on the trial was found guilty by the jury. A 
motion was made for a new trial, which was overruled, and 
the defendant excepted. The only grounds for a new trial 
insisted on here are that the verdict was contrary to law, that 
the verdict was contrary to the evidence, and without evidence 
to support it. In looking through the evidence contained in 
the record, we find that there is sufficient evidence to sustain 
the verdict under the law, therefore the verdict was not con- 
trary to law, nor contrary to the evidence, or without evidence 
to support it. The twelve jurors who passed on the facts, as 
proved by the witnesses on the trial, were quite as competent 
to do so as this court, and in contemplation of the law, better 
qualified to do so. 

Let the judgment of the court below be affirmed. 


Bray & Broru_er, plaintiffs in error, vs. JouN McK. Guy, 
defendant in error. 


(Tripper, Judge, was providentially prevented from presiding in this case.) 


1. Where an agent deviated from his instructions, and forthwith in- 
formed his principal, and the principal, with full knowledge of the 
facts, either ratifies the act, in terms, or fails, within a reasonable time, 
to disapprove, the agent is not liable for the deviation from his in- 


structions. 
2. The evidence in this case justifies the verdict. 


Principal and agent. New trial. Before Judge Srrozer. 
Randolph Superior Court. May Term, 1874. 


Bray & Brother brought assumpsit against Gunn, alleging 
that he had damaged them $800,00, in this, that on August 
19th, 1871, the plaintiffs entrusted to said defendant for col- 
lection, a draft on J. T. Brown & Company for $402(00 ; that 
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on September 9th, 1871, in violation of written instructions, 
and to the damage of plaintiffs, he received Kimball money, 
a worthless currency, in payment of said draft, and released 
said Brown & Company from liability thereon. The defend- 
ant pleaded the general issue. 

The evidence made, in brief, the following case: On Au- 
gust 19th, 1871, the plaintiffs enclosed to defendant, for col- 
lection, the draft in the declaration mentioned, with instrue- 
tions as follows: “ Which please collect and forward in New 
York exchange, or by express, in funds, as suits you best, 
Please do your best to collect it for us, but in case they do not 
pay it, please get them to draw on H. I. Kimball & Com- 
pany, at thirty days, payable to the City Bank, at Macon, 
(adding two per cent. to the amount,) and send it to us, un- 
less you want to discount it yourself—if so, you can forward 
as above, adding two per cent. to the amount, and take off 
the same.” 

On August 23d, the defendant answered as follows: “John 
T. Brown & Company say they will pay your draft between 
the Ist and 15th of next month. As this was a debt of Brown, 
Smith & Company, they want the draft drawn on them as a 
voucher to the new firm. Enclosed find draft.” . 

On August 26th, plaintiffs forwarded draft on Brown, Smith 
& Company, repeating, substantially, the instructions contain- 
ed in their first letter. 

On August 28th, the defendant replied that “John T. Brown 
& Company say they will pay your draft on Brown, Smith, 
& Company, between the 1st and 15th of next month certain, 
but will not accept.” 

On September 9th, the defendent wrote as follows: 


“T have to-day collected draft on Brown, Smith & Company,....$402,00 
‘My commissions 


$400.00 


“This collection was made,in Kimball currency, the best I 
could do. I have sent it to Atlanta with instructions to send 
to you Bew York exchange.” 

Fa 
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On September 12th, plaintiffs answered as follows: “We 
also feel obliged for the collection from Messrs. Brown, Smith 
& Company, and trust that the New York exchange may be 
purchased with the Kimball currency at same rate as for cur- 
rency.” ‘ 

On October 27th, 1871, the plaintiffs wrote as follows: “You 
will oblige us by remitting the amount of our claim vs. John 
T. Brown & Company, successors to Brown, Smith & Compa- 
ny, collected by you, say $402.00, (less your charges for collec- 
tion,) in currency, by express, or in New York or Savannah ex- 
change.” ‘ 

On November Ist 1871. the defendant replied thus: “Until 
I received yours of the 27th ultimo, I was of the opinion 
you had received proceeds for your Brown, Smith & Company 
draft or claim. This was collected September 9th, in Kim- 
ball currency, and sent to W.-H. Tuller, cashier of Atlanta 
National Bank with instructions to convert into New York 
exchange and remit to you. But it seems Kimball & Com- 
pany would not redeem it. I am sorry I changed the claim; 
but I am honest when I say I would much prefer the Kim- 
ball‘currency to-day to a claim on Brown,'Smith & Company, 
as this firm is notoriously insolvent. I guess you know George 
W. Smith and perhaps John T. Brown} The Company was 
James Buchanan, a worthy young man but not worth a dime, 
who is now in Arkansas. I have some Kimball currency and 
I am inclined to the opinion it will come up yet. The pro- 
ceeds of your claim is in the hands of the Atlanta National 
Bank, to your credit. I think I can buy Brown, Smith & 
Company’s paper with the Kimball currency. 

“M. I. Atkins offered to give me back the note for the cur- 
rency on Kimball. Iam sure I meant to carry out your in- 
terest in this matter, and did for you precisely what I was 
doing for myself. As for selling Brown, Smith & Company’s 
goods was something I did very little of, having lost by both 
Brown and Smith.” 

On November 4th the plaintiffs answered “In reply, we 
have to state that having sent you the claim for collection, 
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and you having reported to us that you had collected it, it 
will not be expected of us to release you from liability. We 
still claim that you remit us the mouey as requested in our 
last. Of course we prefer that you should not be the loser 
in the matter, and if the new firm will execute a draft which 
we will approve, we will release you and look to them.” 

On February 1st, 1872, plaintiffs again wrote asking a set- 
tlement. 

On February 5th the defendant replied as follows: “I am 
sorry there is a misunderstanding about the collection of 
Brown, Smith & Company. I reported this to you and re- 
ported the manner in which the collection was made. It 
seemed to meet your approval, and you so wroteme. I am 
sure | had no interest in the Kimball matter, but we were all 
taking his currency, and I wrote you I had taken it for your 
claim, which seemed to meet your approval, and I say now it 
is as good in the shape of Kimball currency as it would be 
on Brown, Smith & Company. If I felt that I owed this to 
you, I would certainly pay you. I acted for you precisely as 
I did for myself, which seemed to meet your approval. If it 
had not, if you had so expressed yourself, I could have sent 
you back your note very easily at the time I received your 
acknowledgment.” : 

William M. Tumlin testified substantially as follows: The 
frm of Brown, Smith & Company was composed of John’ 
T. Brown, George W. Smith and James Buchanan; con- 
sidered them insolvent about August and September, 1871. 
The firm of J. T. Brown & Company was solvent; it bought 
out the railroad contract of Brown, Smith & Company, under 
H. I. Kimball & Company, and assumed part of -their debts, 
amongst which was the claim of plaintiffs. The money in 
which said draft was paid (Kimball currency) was current and 
at par in this community about August and September, 1871. 
No payment would have been made unless such currency had 
been taken. Kimball failed in September or October; thinks 
in the latter month. After that such currency was worthless. 

The defendant corroborated Tumlin as to the currency of 
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the Kimball money at the time the draft was paid. He also 
testified to other facts covered by the above correspondence, 

S. A. MeNeal corroborated the preceding witnesses as to 
the currency of the Kimball money and as to the insolvency 
of Brown, Smith & Company. 

The jury found for the defendant. The plaintiffs moved 
for a new trial upon the following grounds, to-wit: 

Ist. Because the verdict was contrary to the law and the 
evidence. 

2d. Because the court erred in charging the jury as follows: 
“Tn the ordinary course of business between merchants and 
their correspondents, it is understood to be the duty of the 
one party receiving a letter from the other, to answer the same 
within a reasenable time, and if he does not, it is presumed 
that he admits the propriety of the acts of his correspondent, 
and confirms and adopts them. If the principal, having re- 
ceived information by letter frem his agent giving him the 
facts as to his acts, does not, within a reasonable time, ex- 
press his dissent to the agent, he is deemed to approve his 
acts, and his silence amounts to a ratification, especially if 
such silence is calculated to mislead the agent. Ratification 
arises by implication as well as by the acts of the party. It 
is not absolutely necessary that there should be any positive 
or direct confirmation ; and for this purpose the acts and con- 
duct of the principal are construed liberally in favor of the 
agent. Slight circumstances and small matters will sometimes 
raise the presumption of ratification.” 

The motion was overruled, and plaintiffs excepted. 


JAMES T, FLEWELLEN; H. & I. L. Frevper, for plain- 
tiffs in error. 


A. Hoop, for defendant. 


McCay, Judge. 


If an agent, acting in good faith, disobey the instructions 
of his principal, and promptly imforms the principal of what 
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he has done, it is the duty of the principal, at the earliest op- 
portunity, to repudiate the act if he disapprove. Silence in 
such a case is a ratification: See the case of McLendon vs. Wil- 
son & Callaway, 52 Georgia, 41, from Troup county. Taking 
this correspondence altogether, we think the jury had a right 
to find that the plaintiffs were satisfied with the act of Gunn 
in taking the money in the Kimball funds, and that his dis- 
satisfaction is an after-thought in consequence of the failure 
of Kimball. The evidence is convincing that. if they had 
promptly notified Gunn of their dissatisfaction, he could have 
saved himself. Both the parties here were commercial men, 
and the rule is a fair and reasonable one that it is the duty of 
the principal promptly to answer the letters of his agent, and 
if he do not do so he is presumed to acquiesce in what the 
agent informs him he has done or proposes to do. 
Judgment affirmed. 


Sipney C. Suivers, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


1, Upon the trial of a tax cellector for embezzlement, transcripts from 
the books of the comptroller general and treasurer of the state, certi- 
fied under section 3816 of the Code, are admissible in evidence to show 
a failure on the part of such defendant to pay over the taxes collected 
by him. 

2, A motion for a continuance based on the ground that the indictment 
had been found only two days before the case was called for trial, and 
that the defendant’s counsel had been constantly engaged in the busi- 
ness of the court to the exclusion of any opportunity of preparing the 
case, or even of consulting with his client, was properly overruled, it 
appearing that the defendant had been arrested under a warrant at the 
previous term of the court, and was then as fully informed of the 
nature of the accusation, as he was after the indictment was found. 


Criminal law. Embezzlement. Evidence. Continuance. 
Before Judge Porrte. Hancock Superior Court. April 
Term, 1874. 
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Shivers was indicted for the offense of embezzling $11, 
000 00, collected by him as tax collector for the county of 
Hancock, during the year 1871. He pleaded not guilty, 
When the case was called for trial, he moved for a continu- 
ance on the ground that the indictment had been found only 
two days previous thereto, and his counsel had been constantly 
engaged in the business of the court to the exclusion of any 
opportunity of making preparation in the case, or even of 
consulting with his client. The motion was overruled and 
defendant excepted. 

It was shown by the prosecution that the defendant was 
the tax collector of Hancock county ; that the state tax, 
assessed for the year 1871, on the taxable property of said 
county, was $11,000 00; that the defendant had collected 
various amounts from divers tax-payers during that year; 
that when the solicitor general, as agent for the comptroller 
general and treasurer of the state, demanded the $11,000 00 
from him, he replied that he had collected and used the money 
and did not then have a dollar, but that “if they would give 
him a chance he would make it and pay it.” 

The solicitor general tendered in evidence the following 
papers : 


“Hancock county, S. C. Shivers, Pax Collector : 


“To general and poll tax, 1871 $12,076 77 
**1873, January 8th, by general tax paid treasurer.....284 05 
“ " poll 8 SS «+513 00 


“OFFICE OF THE COMPTROLLER GENERAL 
“OF THE STATE OF GEORGIA, 

“ATLANTA, GA., January 24, 1874. 
“I, W. L. Goldsmith, comptroller general of the state of 
Georgia, do heréby certify that the above and foregoing ac- 
count of 8. C. Shivers, tax collector of the county of Hancock, 
in said state, for the year 1871, isa full, true and complete 
exemplification taken from the books on file in this office, and 
there required to be kept by law, in which the accounts with 
said state, of all the tax collectors thereof, are kept and record- 





ATLANTA, JULY TERM, 1874. 151 


Shivers vs. The State of Georgia. 








ed according to law ; that said account is truly and correctly 
taken,and copied from said books; that the same is a full, 
true and complete exemplification of all the accounts of said 
§. C. Shivers, with said state, as such tax collector, from the 
year 1871, up to the present date, as copied and taken from 
said books; that the balance of $11,279 72 due thereon, is 
unpaid, and that the amounts credited thereon, January 8th, 
1873, were paid by L. L. Lamar, tax collector of said county. 

“Given under my hand, official signature and seal of office, 
24th day of January, 1874. 

(Signed) “W. L. GoLpsMITH, 
“Comptroller General.” 


Also, certificate from the treasurer, in similar form to tran- 
script from his books covering all payments into the treasury 
during the month of December, 1871, from whatever source, 
among which none appeared as having been made by the de- 
fendant. ' 

This evidence was objected to, but was admitted by the 
court, and defendant excepted. 

The jury found the defendant guilty. A motion was made 
for a new trial upon each of the above grounds of exception. 
The motion was overruled, and defendant excepted. 

As to the refusal of the continuance, the presiding judge 
certified as follows: 

“When this case was called it was postponed for a day to 
give defendant’s counsel time. The defendant was arrested 
the term before and brought before me under a warrant. 
When asked by the court if he wanted counsel, he said ‘no.’ 
If he wanted a trial, he said ‘no.’ He was fully informed 
then of the nature of the accusation, as much so as he was 
after the bill was found.” 


Grorce F. Prerce; M. W. Lewis; F. L. Lirtte, for 
plaintiff in error. 


SamvEL LumPKIN, solicitor general, for the state. 
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Warner, Chief Justice. 

The defendant was indicted for the offense of embezzlemen 
and on the trial thereof was found guilty by the jury. A mo- 
tion was made for a new trial, on the several grounds alleged 
therein, which was overruled by the court, and the defendant 
excepted. Two grounds of error only have been insisted on 
here: First, the refusal of the court to grant the defendant a 
continuance on the showing made therefor; and second, in ad- 
mitting in evidence the certified copies of the record books of 
the state treasurer and comptroller general, the defendant in- 
sisting that he was entitled to be confronted with the witnesses 
testifying against him, and that, in allowing the certified copies 
of the records kept by those officers to be read in evidence, 
the defendant was deprived of a constitutional right. By the 
law of this state, the certificate of any public officer thereof, 
of any record, document, paper on file, or other matter or 
thing in their respective offices, or appertaining thereto, is ad- 
missible in evidence in any court of this state: Code, section 
3816. The mistake of the plaintiff in error in this case con- 
sists in the assumption that the certificates of the treasurer 
and comptroller general as to what appears on the records of 
their respective offices is the personal testimony of those offi- 
cers, whereas, they only certify what appears on the records of 
their office. They were not personally examined as witnesses 
against the defendant. If they had been offered as witnesses 
against the defendant at the trial, they would necessarily have 
been required to testify in open court; their testimony could 
not have been taken by interrogatories. From the explana- 
tory note of the presiding judge, and in view of the facts 
contained in the showing for a continuance, the defendant had 
reasonable time and opportunity to have prepared his defense. 
As a general rule, the court before which the case is tried will 
be allowed a liberal discretion as to the continuance of cases, 
and this court will not interfere with it, unless it has been 
manifestly abused and injustice done. 

Let the judgment of the court below be affirmed. 
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J. Ruopes Browy, plaintiff in error, vs. THE EAGLE AND 
PHENIX MANUFACTURING CoMPANY, defendant in error. 


When the verdict of the jury is for one-fourth more than is justified by 
the pleadings and evidence, and the court below granted a new trial, 
this court will not reverse the judgment, nor will it put the defendant 
in error on terms so as to require him to write off the excess when the 
evidence is conflicting as to his right to recover at all. The judge hav- 
ing granted a new trial, his judgment ought not to be disturbed. 


New trial. Practice in the Supreme Court. Before Judge 
James JouNSON. Muscogee Superior Court. October Term, 


1873. 


J. Rhodes Brown brought assumpsit against the Eagle and 
Phenix Manufacturing Company for $21,000 00. He alleged 
that on May 4th, 1866, plaintiff, at the request of defendant, 
planned, prepared and organized the erection of the factory of 


the defendant, and superintended for and during two years 
and one month from the day last aforesaid, the mounting, put- 
ting in operation the machinery, and the manufactures fabri- 
cated and sold by it, for which services the defendant under- 
took and promised to pay him the amount aforesaid. The 
declaration also contained quantum meruit and quantum valebat 
counts. It was filed May Ist, 1872. 

The defendant pleaded the statute of limitations, the gen- 
general issue, payment, and accord and satisfaction. 

The jury found for the plaintiff $4,930 00, with interest 
from June 2d, 1868. The defendant moved for a new trial, 
because the verdict was contrary to the law and the evidence. 

The evidence was voluminous-and conflicting. It is omit- 
ted as unnecessary to an understanding of the opinion. The 
calculation upon which the jury reached their verdict was as 
follows : 

Estimate of salary for two and a half years $15,000 00 


I I SUN TIN ssecce sesines anime ciinniamnictnoiebsiiily hat arte 
Dividends in old factory viene 


— 


$19,130 00 
VoL, wit. 11. 
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Amount brought forward $19,130 00 
$12,500 00 


$14,200 00 
Deduct $14,200 00 


Amount of verdict ; $ 4,930 00 


In this calculation there is a manifest error against the de- 
fendant in this, that it is charged with “profits in water lots, 
$2,630 00,” and “dividends in old factory, $1,500 00,” which 
the evidence failed to disclose ever went into its treasury. In 
fact, the amount of these items was in the hands of William 
H. Young, one of the directors of defendant. Out of it he 
paid to the defendant the sum of $3,125 00, the amount of 
plaintiff’s first installment of his subscription to stock, having 
iu his hands $1,005 00, which was improperly charged by the 
verdict to the defendant. These two items arose from other 
business transactions between Young and the plaintiff, and 
never went upon the books of the defendant. 

The court ordered a new trial, and plaintiff excepted. 


R. J. Moses; M. H. BLANpForpD, for plaintiff in error. 


IncramM & CrawrorD; PEABopy & BRANNON, for de- 
fendant. 


McCay, Judge. 


The verdict in this case is shockingly large, and as to the 
item for the interest of the plaintiff in the old property, ete., 
it is clearly wrong. The defendants below were, under the 
evidence, in no way answerable for that, and there is hardly 
any view of the evidence that will justify the amount of this 
verdict that does not include this item in the finding. We 
have been appealed to, to direct this item to be written off and 
to let the verdict stand in this condition. But we decline to 
do so. We agree with the judge that the verdict is a hasty 
one, evidently made up under a leaning by the jury in favor 
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of the plaintiff in the case, and as the judge has granted a 
new trial, we think it in accord with the principles of justice 
that there should be a new trial. The large demand made 
by the plaintiff and the extravagant estimate by some of his 
witnesses of the value of his services, look to us as fabulous 
and oppressive, and we think the defendant in error entitled 
at least to the verdict of another jury. 
Judgment affirmed. 


Wiii1aM R. Brown, plaintiff in error, vs. James A. Spivey, 
trustee, defendant in error. 


1. A bona fide creditor, to avail himself of the failure to record a volun- 
tary settlement of the husband upon the wife in the county of the resi- 
dence of the husband, within three months after its execution, must 
have become such before the actual record of the same, on the faith 


of the property embraced in the settlement. 
2. A voluntary conveyance made by a husband, solvent at the time, to 
his wife and children, is binding as against creditors. 


Husband ‘and wife. Registry. Marriage settlement. Fraud- 
ulent conveyance. Debtor and creditor. Before Judge Hu, 
Houston Superior Court. May Term, 1874. 


For the facts of this case, see decision. , 


Por, Hati & Lorroy, for plaintiff in error, 


S. D. KILuen, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which, the following 
facts are disclosed in the record : 

In 1859, Henry Brown, the father and testator of plaintiff, 
sold to James A. Spivey, half of lot of land number fifty-five, 
fifteenth district, Macon county, for $900 00. Defendant 
paid plaintiff, as executor of Henry Brown, all of this amount 
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except the sum of $258 37, for which sum he gave plaintiff 
his note, 26th December, 1867, due at one day. On this 
note, plaintiff instituted suit on the 31st of December, 1869, 
returnable to the next term of Houston superior court, and 
judgment was rendered in this suit on the 12th day of De- 
eember, 1870, and execution issued thereon 23d December, 
1870; this execution was levied on the land in question, 3d 
October, 1871. On the 2d of October, 1868, Spivey, then a 
resident of Macon county, exchanged with Dennard, one 
thousand six hundred and fifty acres of land in Macon county 
for two places in Houston county, the one levied on, and 
another called Oaktucky ; the place levied on containing be- 
tween five and six hundred acres of land was rated in the 
exchange at $10,000 00, and for that consideration, Dennard, 
by Spivey’s direction, conveyed the same to Spivey to hold in 
trust for his wife and children, ‘This deed bore date on the 
day and year aforesaid, and was attested by Samuel D. Killen, 
and T, M. Killen, deputy clerk of the superior court of Hous- 
ton county. There was nothing else that purported to be an 
official attestation, and there. was no proof of the execution 
of the deed ; thus attested it was recorded by the clerk of the 
superior court of Houston county on 29th December, 1869; 
it was never recorded at all in Macon county, the residence 
of Spivey (the husband,) at the time of the settlement. It 
was shown at the time of this transaction, that Spivey was 
indebted between $4,000 00 and $6,000 00; that he retained 
property over and above the voluntary settlement at the 
estimate he and others placed upon it—worth between 
$12,000 00 and $15,000 00—that most of this property had 
been disposed of by him ; that he resided with his wife and 
children on the place embraced in the settlement, and con- 
trolled it, and had done so since his removal to the place. He 
also testified when on the stand, that in making this volun- 
tary settlement upon his family, he had no in‘ention or de- 
sign of delaying, hindering or defrauding his creditors, to 
which testimony plaintiffs objected, upon the ground that 
this was an inference which the jury, and not the witness, 
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might draw from the facts ‘and circumstances given in the 
evidence, which objection was overruled and plaintiff excep- 
ted. 

Plaintiff also requested the court, in writing, to charge the 
following, which the court refused, viz.: “That if the jury 
believed, from the testimony, that Spivey procured the deed 
from Dennard to him as trustee for his wife and children, and 
paid him the consideration therefor, then this was a voluntary 
settlement by Spivey on his wife and children, and the deed 
should have been recorded in the county of Spivey’s residence 
within three months from the time it was made,‘and upon 
failure to make such record of the said deed within the time 
prescribed and as above set forth, the same would not be of 
any force or effect against a creditor who, bona fide and with- 
out notice, may have become such before the actual recording 
thereof. 

“That the failure to record such deed within the time pre- 
scribed by law was, in legal contemplation, a concealment of 
the same and a badge of fraud, especially if iteappears from 
the evidence that the defendant was in possession of and con- 
trolling the land levied upon. That any violation of the 
policy which the law prescribes, and which might work in- 
jury to the rights of a-third person, was legal, though not 
actual, fraud. 

“That if defendant had applied to the courts to set apart a 
homestead and exemption for his family, and this land had 
been so set apart, it would not have prevailed against this 
debt, if they believed that the debt was in existence prior to 
the passage of the law authorizing the laying out and setting 
apart of a homestead; and what the defendant could not do 
with, he could not do without, the sanction of the courts. 

“That if the jury should believe that the execution levied, 
was for the purchase money of a piece of land which Spivey 
exchanged for the land settled on his family, and that Spivey 
bought the land exchanged from Brown’s father and testator, 
then the land settled should be held subject to the extent to 
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which that purchased from Brown’s testator entered into the 





exchange. 

“That while the mere fact that a man was indebted at the 
time of making a gift would not render the gift void, yet if 
it be founded merely upon a good consideration, such as blood 
or affection, it may be set aside, if it appears that the party 
making it was in embarrassed circumstances when it was 
made, for a man must be just before he is generous, and is 
bound, both legally and morally, to pay his debts before giy- 
ing away his property.” 

The court then charged, “that if Spivey was not insolvent 
at the time of making the conveyance—that is, if he was not 
unable te pay his debts, then he had not only a right to make 
such gift, but it was his duty to make provision for his family, 
and the transaction would be good and valid against this 
claim. That the fact that the land purchased of Brown’s 
father and testator was a part of the consideration for the ex- 
change of the land settled, did not strengthen the plaintiff ’s 
equity.” * 

To which charge as given, and refusal to charge as re- 
quested, the plaintiff excepted. 

The court also charged the jury, at the request of plaintiff, 
“that although the defendant in execution may have disa- 
vowed any fraudulent intent in the procurement of the deed, 
yet this is a conclusion to which the jury should not assent, 
if all the facts and circumstances given in evidence go to show ' 
the contrary.” The jury found the property not subject. 

1, The note on which the judment was obtained was given 
by the defendant, on the 26th of December, 1867, and due 
one day after date. The deed executed by Dennard, convey- 
ing the land levied on to the defendant in trust for his wife 
and children, was executed on the 2d October, 1868, but was 
not recorded in the county of Macon, where the defendant 
resided at the time the settlement upon his wife and children 
was made. It is insisted for the plaintiff here, that he is such 
a creditor as is contemplated by the 1778th section of the 
Code, and that the settlement made by the defendant on the 
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2d of October, 1868, upon his wife and children, has no force 
or effect as against him as such a creditor. That section of 
the Code, (which substantially embodies the provisions of the 
act of 1847, as interpreted by this court,) declares that “every 
marriage contract, and every voluntary settlement made by 
the husband on the wife, whether in execution of marriage 
articles, or not, must: be recorded in the office of the clerk of 
the superior court of the county of the residence of the hus- 
hand, within three months after the execution thereof. On 
failure to comply with this provision, such contract or settle- 
ment, shall not be of any force or effect against a purchaser, or 
creditor, or surety, who bona fide, and without notice, may 
become such before the actual recording of the same. Who 
is a bona fide creditor within the true intent and meaning of 
the statute? A bona fide creditor is one who gives credit to 
the husband on the faith of the property contained in the mar- 
riage settlement: Cloud & Schackleford vs. Dupree, 28 Geor- 
gia Reports, 173 ; Cunningham et al. vs Schley et al., 41 Geor- 
gia Reports, 435, The creditor of the husband must become 
such on the faith of the property contained in the settlement 
before the actual recording of the same. The contract in this 
case was made by the creditor with the defendant, several 
months before the execution of the settlement. But it is said, 
although this may have been so, still, the creditor indulged 
the defendant, extended his credit on the note upon the faith 
of the property embraced in the settlement. ‘There is no 
more evidence in the record that the defendant’s credit was 
extended on the faith of that property, than there is that the 
debt was originally contracted on the faith of that particular 
property. For aught that appears in the record, the credit 
was given to the defendant upon the faith of his other prop- 
erty, as that it was given on the faith of the property con- 
tained in the deed of settlement. In our judgment, the plain- 
tiff in this case, was not such a bone fide creditor of the de- 
fendant as is contemplated by the section of the Code before 
cited. 

2. The next question to be considered is, whether the vol- 
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untary conveyance was void as against creditors, under the 
1952d section of the Code, which declares that every volun- 
tary deed or conveyance, not for a valuable consideration, 
made by a debtor insolvent at the time of such conveyance, 
shall be fraudulent in law against creditors, and as to them 
null and void. The weight of the evidence in the record is, 
we think, in favor of the solvency of the defendant at the 
time of the execution of the voluntary deed of settlement 
npon his wife and children—at any rate, that was a question 
for the jury under the charge of the court, and there was no 
motion for a new trial on the ground that the verdict was con- 
trary to the evidence. The court, in its charge to the jury, 
stated the law applicable to this branch of the case, substan- 
tially correctly, though it would have been a better legal charge 
if the court had omitted to have said anything about the 
moral duty of the defendant to make provision for his family. 
In view of the facts disclosed in the record of this case we 
find no material error in the refusal of the court to charge as 


requested, or in the charge as given to the jury. 
Let the judgment of the court below be affirmed. 


Danieu ADAMS, plaintiff in error, vs. Taomas J. CARTER, 
defendant in error. 


Where a father and son, both living on the place, farm together under an 
agreement that the father is to furnish the land and the stock and pro- 
visions for the stock, and the son to furnish the hands and to superin- 
tend the work, and the crop to be equally divided between them, and 
nothing more appears, they are, as to third persons, partners in the 
enterprise. 


Partnership. Before Judge H1Li. Houston Superior Court. 
May Term, 1874. 


Carter brought complaint against R. R. & Daniel Adams 
for $199 38, besides interest. ‘The defendant, Daniel Adams, 


leaded the general issue and no partnership. 
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Upon the question of partnership the evidence presented 
the following case: R. R. Adams was the son of Daniel Adams, 
They both lived on the farm of Daniel, and cultivated it un- 
der an agreement that the latter should furnish the land, stock 
and the provisions for the stock, whilst R. R. Adams furnished 
and paid the labor and superintended the same, the crop to be 
equally divided. 

The court charged the jury that there being no question as to 
the correctness of the account as against R. R. Adams, that if 
the jury believed the facts to be as above stated, a partnership 
existed between the defendants, and they should find for the 
plaintiff. A verdict was rendered accordingly. 

A motion was made for a new trial in behalf of Daniel 
Adams, on account of error in the charge aforesaid. ‘The mo- 
tion was overruled, and said defendant excepted. 


H. M. Hoxitzc.aw; S. D. Kien, for plaintiff in error. 


Duncan & MILLER, for defendant. 


McCay, Judge. 


The evidence shows that these parties farmed together, and 
that they were jointly interested in the profits and losses of 
the crop. This comes within the very letter of the definition 
of a partnership, as contained in the Code, section 1890. There 
is nothing in the evidence contained in the record to qualify 
this relation, nothing going to show that one was the servant 
of the other, or that one was the landlord and the other a 
cropper. They farmed together; both seemed to have had 
equal control and a joint ownership. Under the peeuliar cir- 
cumstances of the country growing out of the relation of the late 
slaves tu their employers, we have construed these eontraets 
not to be partnerships, when there was anything indicating such 
was not the intent. But there is nothing here at all qualify- 
ing the ordinary meaning of the contract, and we think the 
judge was right. 

Judgment affirmed. 
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Aveustus WANNACK, plaintiff in error, vs. THE Mayor 
AND COUNCIL OF THE City OF MAcon, defendant in 
error. 


1. The place of the execution of the commission attached to interroga- 
tories must appear, otherwise such evidence should be excluded. 

. Where the facts stated in the affidavit of a witness in support of a mo- 
tion for a new trial in behalf of the defendant, on the ground of newly 
discovered evidence, are controverted by the plaintiff, who submitted 
divers affidavits to the court, which he claimed showed the statement 
of such witness to be entirely unworthy of credit, but which did not 
attack such witness upon the ground of general bad character, this 
court will not control the discretion of the court below in ordering a 
new trial. 

. It was error in the court to remark, in its charge to the jury, that cer- 
tain evidence which had been introduced upon the trial was of but lit- 
tle value, and to give its reasons therefor. ' 

. It is improper for the court, in the presence of the jury, to ask coun- 
sel if they will consent for the jury to disperse alter having agreed 
upou their verdict, but before having returned it into court. 


Interrogatories. New trial. Charge of court. Evidence. 
Jury. Practice in the Superior Court. Before Judge HILL, 
Bibb Superior Court. October Adjourned Term, 1873. 


For the facts of this case, see the decision. 
Lanter & ANDERSON, for plaintiff in error. 
R. W. & S. H. Jemison; Hitt & Harris, for defendant. 


WarRver, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages for the loss of his stock of goods 
and merchandise in the city of Macon, destroyed by fire in 
consequence of the negligent conduct of its officers and agents 
in allowing and permitting divers persons to congregate to- 
gether in the streets of said city, and to discharge fire-arms, 
Roman candles, and other combustible materials in the streets 
of said city, in violation of its charter and ordinances. On 
the trial of the case, the jury found a verdict for the plaintiff 
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for the sum of $1,925 19. The defendant made a motion for 
a new trial on the several grounds stated therein, which was 
granted by the court on the third and tenth grounds contained 
in the motion; whereupon, the plaintiff excepted. 

1. The tenth ground of error alleged in the motion, was 
the overruling the defendant’s written exceptions to the exe- 
eution and return of the commission for the interrogatories of 
two material witnesses for the plaintiff, Wannack, and Martin. 
The interrogatories served on the defendant recited that the 
witnesses resided in the city and state of New York. The 
commission purports, on its face, to have been executed in 
Georgia, Bibb county, on the 28th of June, 1873, and at that 
time there were no such persons as Peter Meyer and John S. 
Ray, who pretended to have exeeuted the commission, to be 
found in Bibb county, Georgia, and the person who pre- 
tends to have received the same from Ray, one of the pre- 
tended commissioners, and signing his name F. L. James, P. 
M., fuils to state of what office he was postmaster, and further, 
there was no such postmaster in Bibb county, Georgia, 
on the 28th of June, 1873. It was conceded on the argu- 
ment here that the interrogatories were, in fact, executed in 
the city of New York, and that “Georgia, Bibb county,” was 
inserted as the place of execution by mistake; but it was in- 
sisted that, inasmuch as it was merely a mistake in inserting 
“Georgia, Bibb county,” as the place of execution, the de- 
fendant was not hurt by that mistake, especially as no com- 
missioners were named, The reply is, that the statute law of 
the state requires that the place of the execution of the inter- 
rogatories by the commissioners should appear: Code, section 
3888. When the statute declares that the place of the execu- 
tion of interrogatories should appear, we understand it to 
mean the place where the same were, in fact, actually executed. 
With the policy of this requirement of the statute the courts 
have nothing to do, but it is their duty to obey it. If neces- 
sary, several good reasons could be given in support of its 
requirement. The question for the courts to decide is, what 
does the statute require in regard to the place of the execu- 
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tion of interrogatories, not whether a mistake as to the place 
of the execution thereof will hurt the objecting party. Such 
a construction of the statute would make it a very flexible rule 
prescribed by the supreme power in the state for the execution 
of interrogatories by commission, but would be most incon- 
venient and uncertain in its practical administration. The 
court did not err in sustaining the motion for a new trial 
upon this ground, as set forth in the record. 

2. The third ground contained in the motion, on which the 
court granted the new trial, was the discovery of new and 
material facts by the defendant, since the rendition of the 
verdict. That the newly discovered evidence is material and 
not merely cumulative, and was not discovered by the want 
of proper dilligence on the part of the defendant, was not 
seriously denied, but the plaintiff insists that the facts and cir- 
cumstances which he proved by the counter-affidavits of divers 
persons, and exhibited to the court, were such as to render 
the statement of Willis, in his affidavit, the witness by whom 
the defendant expected to prove the newly discovered facts, 
entirely unworthy of belief, and that the court ought not to 
have given any credit to the same in considering the motion 
for a new trial on this ground of the motion. It will be 
noted, that the affidavits offered by the plaintiff, did not at- 
tack the credibility of Willis, on the ground of his general 
bad character. Whether the facts detailed in the affidavits 
offered by the plaintiff, were such as to render the statement 
of Willis, in his affidavit, unworthy of credit, was a question 
exclusively for the consideration and judgment of the court 
on the hearing of this motion, and as the court, in the exer- 
cise of its judgment, thought proper to give credit to his 
statement, so far as to submit the same to the consideration of 
the jury on a new trial, this court, will not interfere to con- 
trol its judgment upon the facts presented, in that respect. 

3. It was insisted on the argument for the defendant, that 
the court should have granted the new trial on other grounds 
contained in the motion therefor, as well as those on which it 
was granted, especially on the ground, that the court erred in 
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its charge to the jury in using the following words: “Whi, 
gentlemen of the jury, I saw that Christmas exhibition my- 
self, and was alarmed,” and added, “but Iam nota witness in 
this case, and was not at the firing, and I know nothing 
about how the fire occurred on Cherry street, and you must 
be governed by the evidence in regard thereto, and about 
which, I neither express or intimate my opinion.” That the 
court also erred in saying to the jury, “the proof that plain- 
tiff gave in for taxes in the early part of the year, property 
of less value than the amount sworn to by the plaintiff as lost* 
by him, is of but little value, for he may have bought more 
goods after he made his return, and so of his insurance policy, 
he may have insured for less than the whole of his property. 
Men are not bound to insure for anything, indeed, insurance 
companies usually require insurers to take part of their own 
risk.” The remarks of the court to the jury, and expression 
of opinion that any part of the evidence, was of but little 
value, and its reasons therefor, was erroneous and improper. 
Whether we should have granted the new trial on these 
grounds alone, in this case, it is not necessary for us now to 
decide, but we advert to them for the purpose of expressing 
our strong and emphatic condemnation of the action of the 
court, as disclosed in the record before us, as this court has 
heretofore done on former occasions of similar conduct on the 
part of the courts below on the trial of cases. The court on 
the trial of a cause before it, is presumed to be, and should 
be, an impartial arbiter as to the legal rights of the parties, 
and if competent evidence is submitted to the jury, it is their 
exclusive province to consider that evidence, without any ex- 
pression of opinion by the court as to whether it is of much 
or of but little value. 

4. The following request made by the court of the counsel, 
in the presence and hearing of the jury, as a matter of prac- 
tice, was improper: “Will you consent for this jury, after 
having made up their verdict, to disperse and to return into 
court to-morrow morning a sealed verdict, sooner than they 
shall stay together all night?” This demand of counsel for 





166 SUPREME COURT OF GEORGIA. 





Williams vs. Jenkins. 





their consent should not have been made until after the jury 
had retired, and if the consent had been obtained, then to 
have so instructed the jury, or if made before the jury retired, 
it should have been done privately, so that the counsel would 
have been free to consent, or dissent, without prejudice to 
their case then in the hands of the jury. 

Another ground was urged by the defendant why a new 
trial should have been granted was, that the defendant was not 
liable at all to the plaintiff for the damages sued for. As we 
affirm the judgment of the court below in granting the new 
trial on the}grounds specified therein, we express no opinion as 
to the liability of the defendant under the special facts of 
this case. 

Let the judgment of the court below granting the new trial 


be aflirmed, 


Epwin P. WitiiaMs, plaintiff in error, vs. CHARLEs J. JEN- 
KINS, governor, defendant in error. 


An entry by the solicitor general upon the original sci. fa. upon a for- 
feited recognizance, that he had ‘‘received $5 00 as his cost, the de- 
fendant having appeared in court,’’ is no discharge of the bond, nor 
any suspension of the proceedings to take final judgment on the same. 


Criminal law. Bail. Bond. Before Judge Knicut. Towns 
Superior Court. November Term, 1873. 


George W. Caradine entered into two recognizances with 
Edwin P. Williams as security, for his appearance at the su- 
perior court of ‘Towns county to answer to two indictments, 
each for the offense of assault and battery. He failed to ap- 
pear, and the bonds were forfeited. Executions issued and 
were levied upon the property of the security. He moved to 
vacate the judgments upon the ground that a compromise was 
pending between him and the solicitor general at the time the 
rules absolute were entered. In support of this motion, coun- 
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sel for Williams relied upon the following entry, which ap- 
peared upon each seire facias : 





“ Received my cost, $5 00, on this seire facias, the defend- 
ant having appeared in court. October term, 1868. 
(Signed ) “S. C. Jounson, solicitor general.” 


The motion was overruled, and Williams excepted. 
Wier Boyp, for plaintiff in error. 
C. D. Patures, solicitor general, for the defendant. 


McCay, Judge. 
We see no good reason why this judgment should not be 


affirmed. The entry of the solicitor general that the costs 
were paid, “the defendant having appeared in court,” is no 
discharge of the bond or satisfaction of the estreatment. The 
condition is not only that he shall appear but that he shall 
not depart without leave of the court. There can be no-dis- 
charge of the forfeited recognizance, but by the surrender of 
the defendant into the custody of the court or its officers. The 
highest evidence of this is an entry on the minutes. There 
is no evidence here at all_of a surrender into custody. Being 
in court is one thing, being in custody another. Nor is the 
solicitor general the judge of such surrender. ' His entry can- 
not charge the sheriff, even did his entry go so far as to de- 
clare him in custody, and this it does not do. We doubt not 
that there was no surrender. There was probably a talk of a 
settlement, but it was not effected. ‘To permit so loose a dis- 
charge of bonds as this would be bad public policy, and we 
cannot say it was error in the judge to refuse to sanction it. 
The authority of the attorney to acknowledge service was ad- 
mitted on the argument, and any point upon it was waived. 
Judgment affirmed, 
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Curtin & TuMLIN, plaintiffs in error, vs. MuNForD & GIL- 
REATH, defendants in error. 


1. Defendants entered into a written contract with plaintiffs by which 
they agreed to pay for six tons of iron ore per day, at $3 00 per ton, 
for a period of twelve months. Before the expiration of the twelve 
months, one of the defendants procured the appointment of a receiver 
to take charge of the business of his firm, ‘‘ and to manage it so as 
to make the most he can out of the same.’’ During the period that 
the receiver was in charge of the property, plaintiffs continued fur- 
nishing ore. There was evidence to show that the business was man- 
aged in the interest and for the benefit of the defendant who secured 


the appointment of the receiver: 
Held, that in a suit against the firm for the price of such ore, the defen‘d- 


ant was liable. 
2. Where evidence was not objected to upon the trial, its admission is no 


ground of error. 
3. The verdict is supported by the testimony. 


Receivers. Contracts. New trial. Practice in the Su- 
preme Court. Before Judge McCurcHEen. Bartow Superior 
Court. March Term, 1873. 


For the facts of this case, see the decision. 


Worrorp & MILNER; GeorGE N. Lester, for plaintiffs 


in error. 


J. A. W. Jonson, for defendants, 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendants on an open account for the sum of $873 85, with a 
bill of particulars annexed. On the trial of the case, the jury 
found a verdict in favor of the plaintiffs for $466 28. A mo- 
tion was made for a new trial on the following grounds: Ist. 
“Because the verdict is strongly and decidedly against the 
weight of the evidence.” 2d. “ Because the court erred in 
permitting L. 8S. Munford to testify that he made his entries 
in his book from slips of paper furnished the drivers who 
hauled the iron ore.” 3d. “Because the items sued on in 
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plaintiffs’ account were created, if at all, by Cox, as receiver, 
and after the whole business of Curtin & Tumlin had been 
taken charge of by the court under a bill in equity, and that 
defendant, Tumlin, is not liable for said account so made after 
the business was in the hands of the court.” 

1. It appears from the evidence in the record that James 
Curtin and Tumlin were partners in running an iron furnace 
in Bartow county, under the firm name of Curtin & Tumlin. 
It also appears, from the evidence in the record, that on the 
Ist day of November, 1870, Curtin & Tumlin made a writ- 
ten contract with the plaintiffs, by which they agreed to fur- 
nish the defendants on an average of six tons of iron ore per 
day for the term of twelve months from the date of the agree- 
ment, for which the defendants were to pay the plaintiffs $3 00 
per ton, monthly, or at the end of each month. The plain- 
tiffs’ account is for the balance due them for iron ore delivered 
in pursuance of that agreement. The record shows that an 
extract from the minutes of Bartow superior court was read 
in evidence, from which it appears that on the 3d day of De- 
cember, 1870, an order was granted in an equity case, in which 
Tumlin was complainant, and James Curtin and Austin Cur- 
tin were defendants, (the bill not being in the record,) ap- 
pointing a receiver to take charge of and manage the property 
of said partnership, and manage it so as to make the most he 
can out of the same and pay the debts due by the partner- 
ship, paying first those debts due to others than the parties to 
this bill; that the receiver make no new debts to bind the part- 
nership in any way, and that he keep an account of his receipts, 
expenses, disbursements, payment of debts, etc., and make re- 
turn of his actings and doings at the next term of the court. 
The record shows, that another extract from the minutes of 
the court was offered in evidence, from which it appears that 
a second order was made in the equity case between the same 
parties on the 17th day of December, 1870, in which it is re- 
cited that the receiver appointed by the first order had failed 
to give bond and security as required therein, and that John 
Cox had been suggested by the complainant, Tumlin, as a 
VoL. Lut. 12. 
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proper person for receiver. It was ordered by the court that 
said Cox be appointed receiver of the partnership effects of 
Curtin & Tumlin, upon the same terms and conditions as ex- 
pressed in the former order. The evidence in the record, that 
the iron ore was delivered by the plaintiffs to the furnace of 
the defendants, in pursuance of the agreement made on the Ist 
of November, 1870, is quite clear; that agreement, was made 
before any receiver was appointed, and the question is, whether 
the partners are bound to pay for it. There is no evidence 
in the record of a dissolution of the partnership of Curtin & 
Tumlin, by the decree of the court, or otherwise, except that 
Curtin has left the country. Cox, it appears, was appointed 
receiver at the instance of Tumlin, and, according to his evi- 
dence and Munford’s, the furnace was run afterwards, when 
the plaintiff’s ore was received and used, for the benefit of 
Tumlin. It is true that Tumlin denies it, and he is corrob- 
orated by Lyon, but the evidence in relation to that point in 
the case is conflicting. If the iron ore was delivered by the 
plaintiffs under the agreement made with Curtin & Tuulin, 
before the receiver was appointed, and was used for the bene- 
fit of Tumlin, after the receiver was appointed, then he ought 
to pay for it, and that was the question for the jury ‘to decide 
under the evidence before them. Whether the receiver, after 
his appointment, received and used the iron ore delivered by 
the plaintiffs under the agreement of the 1st of November, 
1870, under the order and direction of the court, or whether 
he received and used it under the direction and for the benefit 
of Tumlin, was a question of fact under the evidence in the 

ord. There is no complaint as to the charge of the court 
to the jury, and the presumption therefore, is, that the court 
charged the law applicable to the facts of the case correctly. 

2. If the evidence of Munford as to the manner in which 
the entries were made on his books, was objectionable, which 
is not at all apparent to us, from his testimony, still, it does 
not appear in the record, or in the motion for a new trial, 
that the admission of the evidence was objected to at the 
time of the trial. 
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3. Assuming that the jury, under the evidence, believed 
that the furnace was run by Cox for the benefit of Tumlin, 
and that the plaintiffs’ ore was received and used for his 
benefit, then the verdict is quite moderate as to the amount 
found by them. The real object of the motion for a new 
trial was to have the verdict of the jury set aside on the ground 
that it was against the evidence. The other grounds taken 
in the motion are merely colorable to get rid of the verdict. 
The presiding judge, in the exercise of the sound discretion 
vested in him by law, refused to grant the new trial, and we 
are called on to control the exercise of that discretion. Upon 
what principle shall we control it? Shall we control it be- 
cause he erred in not holding that the jury should have be- 
lieved the witnesses for the defendants instead of the wit- 
nesses for the plaintiffs? What legal power or authority have 
courts to compel juries to believe the witnesses sworn on one 
side in preference to those sworn on the other? If the court 
before which the case was tried, which saw and heard the exam- 
ination of the witnesses, has no such legal power or authority, 
much Jess has this court any such legal power or authority. 
It was never intended, when this court was organized, that 
it should be a tribunal to determine questions of fact, or to 
judge of the credibility.of witnesses. One of the prominent 
objections of the people of this state to the establishment of 
a supreme court for the correction of errors was, that it would 
deprive them of the right of having questions of fact tried 
by a jury of the vicinage, as they had theretofore been accus- 
tumed. The reply was, that the supreme court was to be es- 
tablished for the correction of errors of Jaw, and not to decide 
questions of fact, and such has been the general ruling of this 
court from its first organization up to the present time. Not- 
withstanding this general ruling of the court, fully one-third 
of its time is occupied in the argument of cases upon the facts, 
as if we were a jury to decide upon the facts and judge of the 
credibility of the testimony of witnesses. If parties and their 
counsel would observe this general ruling of the court in re- 
lation to motions for new trials on the ground that the verdict 
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of the jury is contrary to the evidence and the weight of the 
evidence, instead of coming here for the purpose of experiment- 
ing upon this court in the hope of obtaining a new trial, when 
no rule of law has been violated, it would save a great deal of 
time and unnecessary trouble. We all know, from observa- 
tion and experience, that as a general rule no One is ever satis- 
fied when the judgment of a court, or the verdict of a jury, is 
rendered against him, and this court has no power to compel 
parties to be satisfied, but it has the power to compel parties 
to acquiesce when a lawful verdict and judgment has been 
rendered against them, and when that has been done, it is for 
the interest and welfare of the commonwealth that there should 
be an end of litigation, so far as that particular case is con- 
cerned, 
Let the judgment of the court below be affirmed. 


GREEN J. BLAKE ef al., plaintiffs in error, vs. THe Mayor 
AND CoUNCIL OF THE City oF MACON ef al., defendants 


in error. 


1. An act of the legislature authorizing a municipal corporation to sub- 
scribe for stock in railroads and to issue bonds to pay for the same, 
does not authorize it to contribute to a railroad by indorsing its bonds, 
and upon the complaint of a tax-payer or citizen of the corporation, 
a court of equity will enjoin such indorsement. 

. Neither the act of 1871, amending the charter of the city of Macon, 
nor the act of 1874, regulating the manner in which municipal corpo- 
rations shall issue bonds, authorizes the issue of any bonds which said 
city or said corporations have not a special legislative authority to issue, 
independently of such acts. 

. The indorsement of the bonds of a street railroad in a city by the city 
authorities, is not within the ordinary administrative powers of the 
corporation, and requires a special legislative grant. ° 


Municipal corporations. Railroads. Bonds. Indorse- 
ment. Before Judge Hitt. Bibb county. At Chambers. 
October 10th, 1874. 
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Green J. Blake and others, residents and tax-payers of the 
city of Macon, filed their bill against the mayor and council 
of the city of Macon and the Macon Street Railroad Com- 
pany, alleging that under an act of the general assembly, the 
said street railroad company proceeded to construct its road 
and has been running it for two years or more; that said com- 
pany is a private corporation and in no way connected with 
the mayor and council of the city of Macon; that said city 
derives no pecuniary benefit from said street railroad, and are 
not stockholders in said company ; that said company is greatly 
embarrassed, if not insolvent; that said company proposes to 
extend the lines of its road to other parts of the city, and to en- 
able it to do so, and to meet its present indebtedness, it asks 
said city to indorse its bonds to the amount of $20,000 00, and 
proposes to indemnify said city by mortgaging to it the entire 
property belonging to said street railroad ; that said city agreed 
to said proposition, and ordered an election of its citizens, who 
ratified it by a two-thirds vote; that the indemnity offered will 
fall greatly short of the liability assumed, and the property 
of the citizens would be subject to taxation to meet the defi- 
ciency; that said indorsement is beyond the power, of said 
mayor and council under the constitution and laws of this 
state; that no provision is made in any of the acts of the gen- 
eral assembly authorizing them to indorse said bonds, and 
that, by the 16th and 17th sections of an act of the general 
assembly of this state, approved 11th December, 1871, to grant 
additional powers to the mayor and council of the city of Ma- 
con, they are prohibited from indorsing said bonds, and by 
article 3, section 6, and paragraph 4, of the constitution of 
this state, it is not competent for the general assembly to per- 
mit the said mayor and council to indorse said bonds even with 
the vote of the citizens. Pray that the writ of injunction may 
issue, 

The Macon Street Railroad Company answered substan- 
tially as follows : 

Denies the right of complainants to the injunction prayed; 
denies that the defendant is wholly a private corporation, but 
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public to the same extent as are other incorporated railroad 
companies ; says that the indebtedness of said defendant does 
not exceed $10,500 00; that its property is worth $15,000 00; 
that the tracks and additional tracks and all the property 
are to be mortgaged to the city ; that it will be full indemni- 
ty. Denies the charge that said road is insolvent, and that 
the indorsement will be for the benefit of the road only, and 
that the same will involve the city in loss and impose bur- 
dens on the tax-payers. Says that said city, through the 
mayor and council, solicited that the track running from the 
intersection of Third and Mulberry streets to the central 
city park, (about half a mile) should be constructed,and said 
city paid $5,000 00 for that purpose ; that this park is known 
as the fair grounds on which the city has spent $150,000 00 ; 
that it is of vital consequence to keep this street railroad in 
successful operation to and from said park, and it enhances 
the value of said grounds; that the road brings the city 
commons and other property into easy access, and adds to the 
public convenience of a large portion of the citizens and tax- 
payers; that the said mayor and council did, in accordance 
with the provisions of the charter and ordinances of said city 
and the constitution and laws of the state, agree to indorse 
said bonds to the amount of $20,000 00, and submitted it to 
a vote of the citizens and tax-payers, as required by the char- 
ter, and that action was duly ratified. 

The inujunction was refused and the complainants excepted. 


Por, Hau & Lorton, for plaintiffs in error. 

Ist. It. is a matter of indifference, for the purposes of this 
case, whether the Macon Street Railroad Company be a pub- 
lic or private corporation, since the construction of the powers 
of both kinds of corporations is the same; but if it be ma- 
terial, then it is unquestionably, under our Code, a private 
corporation: See Charter, Acts 1868, page 107; Code, sec- 
tions 1671, 1672, 1673. 

2d. The question in this case is, whether the mayor and city 
council of Macon can, under their charter, become the guar- 
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antor, accommodation indorser, or security, for undertakings 
of another corporation, Under sections 16 and 17 of amen- 
ded charter of 1871, the mayor and council have power to 
issue bonds for specified purposes, and to “subscribe” for 
railroad stock, upon the ratification of their act by two-thirds 
of the citizens voting at an election held for the purpose: Acts 
1871, page 121. Municipal corporations, like private corpor- 
ations, must act within the powers expressly given, or such 
implied powers as are necessary to accomplish the object of 
their creation: 1 Dillon on Municipal Corporations, sections 
29, 31, 55 and notes; Charles River Bridge vs. Warren 
Bridge, 11 Peters, 536; Mayor and Council of Savannah vs, 
Hartridge, 8 Ga., 23; Bethune vs. Hughes, 28 Ibid., 564. 
The power to issue bonds or subscribe for stock does not in- 
clude the power to make accommodation indorsements, or to 
enter into engagements of guaranty or suretyship, even for 
another corporation invested with powers for the accomplish- 
ment of the same or similar ohjects: 1 Dillon Municipal Cor- 
porations, section 393; 1 Parsons, N. & B., 166; Bank of 
Genesee vs. Patchin Bank, 3 Kern., 314; Louisiana State 
Bank vs. Orleans Navigation Company, 3 Louisiana R., 294; 
Clarke vs. DesMoines, 19 Iowa R., 199 and 204; Chamber- 
lain vs. Burlington, Ibid.,; 395; Smead vs. Railroad Company, 
11 Indiana R., 105; Payne vs. Brecan, 3 Hurlston & Nor., 
572; Bateman vs. Mid. Wales Railway Company, Law R., 1 
C., page 510; 1 Dillon Municipal Corporations, section 81. 
In several cases the supreme court of the United States have 
held that the power to borrow money implies the power to is- 
sue securities for the repayment of the loan: Meyer vs. Mus- 
catine, 1 Wallace, 384; Rogers vs. Burlington, 3 J bid., 654. 
These decisions, and others following them, have been modi- 
fied and limited in extent by a later rulifg of that court: City 
of Nashville vs. Ray, determined at October term, 1873, and 
reported in Law Times and Reports, June, 1874, page 348. 

3d. Upon the principles we have been discussing, it is not 
competent for the general assembly of this state to grant per- 
mission to a municipal corporation to extend such accommo- 
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dation as is here asked: Paragraph 4, section 6, article 3, con- 
stitution. Code, section 4067, defines and limits the power of 
the legislature in this respect. It may permit a coporate town 
or city to “take stock” or “ make contribution” to, or “ en- 
gage in” constructing “railroads or works of public improve- 
ment,” “after a majority of the voters of such town or city, 
voting at an election held for the purpose, shall have voted in 
favor of the same, but not otherwise.” It is clear from para- 
graph 6, same article, and Code, section 5068, that the framers 
of the constitution did not intend to include the power to 
guaranty, indorse or become security, in the terms “ take 
stock,” “make contribution,” or “gngage in.” By this sec- 
tion the state cannot become “a stockholder” in any corpor- 
ate company; but its credit may “be granted” “or loaned” 
“to aid” such company, upon certain specified conditions: 
Thorne vs. Cramer, 15 Barb., 118. 


Lanter & ANDERSON; Hitt & Harris, for defendants, 
cited Dillon on Municipal Corporations, sections 85, et seq., 
105, (a.) 417, et seqg., 41, 42, 60; City Charter, section 42. 


McCay, Judge. 


1. The broadest power to the corporation bearing upon the 
authority to make the indorsement sought to be enjoined, is 
the amended charter, act of 1871, page 121. That act au- 
thorizes the city to “subscribe to stock in railroads,” if it 
does so at all, by implication only, and perhaps the true con- 
struction of it would be that even if there were to be a special 
grant to subscribe to such stock it could only be done by a vote 
of the people as there prescribed. But admitting that this act, 
by implication, confers the power, it by no means follows that 
under a power to “subscribe stock,” is included the power to 
indorse the bonds of the company. The one power implies a 
consideration, the city gets the stock; the other is gratuitous, 
is in its very nature ultra vires, since it is entering into a con- 
tract of suretyship: 1 Dillon on M. Cor., section 393 ; 3 Ker- 
nan, (N. Y.,) 314; 3 Louisiana R., 294. Even partners can- 
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not do this without special agreement: Code, section 1914. 
Such powers to a municipal corporation especially ought to 
be construed strictly, as they involve the right of taxation 
upon the people, since, if the power to contract the obligation 
exists, the right to tax to pay the debt would seem to follow as 
a necessary corollary. It is useless to cite authorities at this 
day to establish the proposition that these bodies have no 
powers except those granted, and that the grants are to be 
strictly construed. 

2. Nor does the general act of 1874, help the matter. Our 
construction of that act is, that it confers no power to issue 
bonds at all; that it only regulates the manner in which 
bonds shall be issued, in cases where the power to issue has 
been, or may be, granted by the legislature. And this idea is, 
we think, not only plain from the general language of the 
law, but it is distincely indicated by the last section, which 
excludes bonds issued under acts passed by the (then) present 
legislature from the operation of the act. It would be a very 
large assumption, we think, to suppose that it was the intent 
of the legislature to authorize any municipal corporation to 
issue bonds at its pleasure, provided two-thirds of the people 
agree to it, and we do not give the act such a construction. 

3. The objects of a municipal corporation, are, in the main, 
the preservation of order, and the doing of such acts for the 
public good as cannot well be done by private enterprise. 
But here is a private enterprise, and it is insisted that it is 
within the scope of municipal power, not to build a street 
road, but to aid, by a donation of the credit of the city a pri- 
vate coporation, to build it, and to take the profits of it. We 
do not think this is within the ordinary scope of municipal 
authority, nor can any authorities, as we believe, be found 
carrying the objects of a corporation that far. We are clear 
that the proposed indorsement is ultra vires, and that the in- 
junction should have been granted. 

Judgment reversed. 
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Se_tma, Rome anD DaLton RaAILroaD Company, plaintiff 
in error, vs. GEORGE W. Kerra, defendant in error. 


1. A motion for a new trial was made during the term of the court at 
which the verdict was rendered, and sixty days allowed by order for 
the filing of the brief of the evidence. Such brief was agreed to 
within the time allowed, but it was not convenient for the judge to 
hear the motion at the appointed date, so he approved the evidence 
and ordered the same to be filed without limitation as to time. After 
the expiration of the sixty days allowed by the first order had expired, © 
a second order was passed, by consent of plaintiff’s counsel, that the 
motion should be heard at such time as would suit the judge: 

Held, that the discretion of the judge in refusing to dismiss the motion 
for a new trial because the brief of evidence was not filed within the 
sixty days originally appointed, will not be controlled, especially as 
plaintiff’s counsel made no objection on this ground when they con- 
sented to the second order above mentioned. 

2. Where the question at issue was as to the damage sustained by the 
plaintiff by reason of the taking of his land for railroad purposes, evi- 
dence of its value to the defendant was inadmissible. 

8. Upon the trial of such an issue, evidence of the defendant’s having 
backed water upon the plaintiff’s land by the erection of a dam, was 
inadmissible. His remedy would be by an action of trespass. 

. The testimony of a witness to the effect that he was one of a company 
about to engage in the pork packing business, and had examined the 
plaintiff’s shoal and water power with the view of purchasing it for 
that purpose, and was willing to give $6,000 00 therefor; that he 
thought it was worth that amount, but the other members of the com- 
pany were not willing to give more than $5,500 00, was inadmissible. 
It was entirely too speculative and uncertain as to what was the value 
of the plaintiff’s property at the time it was taken. 

. The statement of a witness that, by reference to a book issued by a 
company advertising the sale of turbine wheels, he came to the con- 
clusion, taking into consideration the fall that could be obtained, that 
a twenty horse power could be procured, was inadmissible, the book 
not being in court, and the witness testifying from his recollection of 
the assertions therein made. 

. The rule of damages in this case is the actual value of the plaintiff’s 
land taken by the defendant for the use of its road, at the time it was 
so taken, which may be proved by the opinion of witnesses who were 
acquainted with and had knowledge of its cash value at that time. As 
to the consequential damage done to the mill shoal by the defendant’s 
road, the plaintiff may show what was its actual cash value at the time, 
the road was located on his land, and how much and to what extent 
that value was diminished by such location. 





ATLANTA, JULY TERM, 1874. 
Selma, Rome and Dalton Railroad Company vs. Keith. 
New trial. Practice in the Superior Court. Railroads. 


Damages. Evidence. Before Judge UNDERWOOD. Whit- 
field county. At Chambers. May 18th, 1874. 


For the facts of this case, see the decision. 


Printup & Foucue; J. E. Saumate, for plaintiff in 


error. 


Jounson & McCamy, for defendant. 


Warner, Chief Justice. 


This case came before the court below on an appeal from 
the assessment of damages for locating the defendant’s road 
on the plaintiff’s land under the provisions of its charter. On 
the trial of the appeal the jury found a verdict for the plain- 
tiff for $2,580 64. The defendant made a motion for a new 
trial on the several grounds set forth therein, which was over- 
ruled by the court, and the defendant excepted. 

1..When the motion for a new trial came on to be heard, 
the plaintiff made a motion to dismiss it on the ground that 
a brief of the evidence had not been filed in the clerk’s office 
within the sixty days allowed by the order of the court for 
that purpose. The presiding judge, before whom the motion 
was heard at chambers, after hearing the statement of counsel 
on both sides in relation to the matter, overruled the motion | 
to dismiss, and the plaintiff excepted. The brief of the evi- 
dence was made out and agreed to, and signed by counsel on 
both sides within the time allowed by the first order of the 
court. It was not convenient for the judge to hear the mo- 
tion within the time allowed, but he approved the brief of the 
evidence within the time allowed by the first order, and or- 
dered the same to be filed without limit as to time; and the 
brief of the evidence was in fact filed on the 13th of January, 
1874, but not within the sixty days allowed by the first order. 
The judge had appointed the 13th day of January to hear the 
motion, but from some cause it was not heard on that day, but 
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was finally heard on the 18th of May, 1874. After the time 
allowed for filing the brief of the evidence had expired by the 
first order, another order was made in the case by the consent of 
the plaintiff’s counsel, to-wit; on the 18th day of April, 1874, 
that the motion for new trial should be heard before Judge 
UNDERWOOD, who presided on the trial of the case, in vacation, 
at such time as would suit him to hear it, without any objec- 
tion or protest at that time, that the brief of the evidence had 
not been filed in time. When the motion came on to be heard 
the brief of the evidence had been filed, and the judge having 
passed a second order for its filing, after his approval of it, 
without limitation of time, and it having been filed in pursu- 
ance of that order within a reasonable time thereafter, and no 
harm having been done to the plaintiff, either by surprise or 
otherwise, that we can discover, we will not control the disere- 
tion of the presiding judge in refusing to dismiss the motion, 
the more especially as the plaintiff’s counsel made no objec- 
tion or protest that the brief of evidence had not been filed 
in time, when they consented to the order of the 18th of April, 
that the motion should be heard in vacation by Judge UNDER- 
wood, when it should suit him to hear it. It was the duty 
of the plaintiff’s counsel to have protested then, or to have 
refused their assent to the granting that order for the reason 
that the brief of evidence had not been filed in time, if they 
intended to insist upon it at the hearing of the motion. Ifa 
_ party fails to speak when it is his duty to speak, he will not 
be heard afterwards. In our judgment, the court erred in 
overruling the motion for a new trial. 

2. It was error in admitting the testimony of Wells, as 
specified in the fourth ground of the motion, that defendant 
had erected a dam across the creek, and was using the water 
to run a pump to supply the road with water at that station, 
which was worth to defendant $40 00 per month. The issue 
on trial was the amount of damages the plaintiff had sus- 
tained from the defendant by the taking of his land for the 
use of its road, and not what it was worth to defendant, or 
how profitably it used or employed it, in its business. 
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3. It was also error in allowing Wells to testify as specified 
in the fifth ground of the motion, that the defendant had 
erected a dam across the creek and backed the water on plain- 
tiff’s land, and covered two or three acres of it, which was 
worth $100 00 per acre. If the defendant had trespassed on 
the land of the plaintiff by the erection of a dam across the 
creek, it was liable to an action for such trespass, but that 
question had nothing to do with the assessment of damages 
for the taking of plaintiff’s land for the use of its road. 

4. The court also erred in admitting the testimony of 
Thomas, as specified in the fourth ground of the motion, that 
he was one of acompany to engage in the pork packing bus- 
iness, and examined plaintiff’s shoal and water power with a 
view to purchase it for that purpose; was willing to give 
$6,000 00 for the lot of land and shoal ; thought it was worth 
that amount, but the other members of the company were 
not willing to give more than $5,500 00 for it, and he could 
not get them to give any more. This evidence was entirely 
too speculative and uncertain, to prove what was the actual 
value of the plaintiff’s land at the time it was taken for the 
use of the defendant’s road, and should have been ruled out. 

5. The court further erred in allowing Wells to testify for 
plaintiff, as set forth in the eleventh ground of the motion, 
“that by reference to a book issued by a company (Poole & 
Hunt) to advertise for the sale of turbine wheels, witness 
came to the conclusion that taking into consideration the fall 
that could be obtained, a power equal to a twenty horse power 
could be obtained, and that he so concluded without making 
any other calculation, said book not being in court, and wit- 
ness testifying from his recollection of the statements therein 
made.” This testimony was, also, altogether too uncertain 
and speculative in its character, to establish the value of the 
plaintiff’s land, or any other issue, based as it was upon the 
recollection of witness as to what he had seen in a turbine 
wheel vendor’s advertisement. 

6. Assuming that the charge of the court to the jury was 
right (and it was not excepted to,) that the defendant could 
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only acquire the use of the plaintiff’s land for railroad pur- 
poses, whatever may ke the Alabama charter, and not the fee 
simple title to the plaintiff’s land, then, the verdict was con- 
trary to the charge of the court. Whether the charge of the 
court was right or wrong, in relation to this point in the case, 
we express no opinion, as we have not the Alabama charter 
as recognized by the general assembly of this state, before us, 
as it was not produced on the argument. The rule of dam- 
ages in this case, is the actual value of the plaintiff’s land 
taken by the defendant for the use of its road at the time it 
was so taken, which may be proved by the opinion of wit- 
nesses who were acquainted with, and had knowledge of its 
cash value, at that time. As to the consequential damage done 
to the plaintiff’s mill shoal by the location of the defendant’s 
road, the plaintiff may show what was the actual cash value 
of the mill shoal at the time the defendant’s road was located 
on his land, and then he may show how much and to what 
extent that actual cash value of his mill shoal was diminished 
by the location of the defendant’s road upon his land at the 
time it was located. In other words, what was the actual 
cash value of the plaintitf’s mill shoal before the defendant’s 
road was located on his land? How much, and to what ex- 
tent, was the actual cash value of the plaintiff’s mill shoal di- 
minished by the location of the defendant’s road on his land 
at the time it was so located ? 
Let the judgment of the court below be reversed. 


Rosert P. Smirtu, plaintiff in error, vs. JosepH HoRNsBY 
et al., defendants in error. 


1. A bought land from B, paying part of the purchase money and giving 
his note for the balance. He took B’s bond for titles when the note 
was paid, and went into possession of the land. The note not being 
paid, was sued to judgment in the county of Henry, B living in Camp- 
bell county, where the land also was situated. After judgment, and 
after a portion of it was paid, B took possession of the land under a 
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claim that the sale had been rescinded. and sold it to C, and trans- 
ferred the execution to D, who also resided in Henry, who levied the 
execution on the land in Campbell county, and C, the second purchaser 
from B, filed his claim to the land in the superior court of Campbell 
county. In this state of the case A filed a bill in equity in Henry 
county against D in Henry, and against B and C, who lived in Camp- 
bell county, offering to pay the balance due, demanding a title and the 
possession of the land: 

Held, that the bill should have been filed in Campbell county, and that 
the court in Henry had no jurisdiction. ° 

2. A was not barred by the statute of limitations. 


Jurisdiction. Venue. Statute of limitations. Before Judge 
Haxtu. Henry Superior Court. October Term, 1873. 


Robert P. Smith filed his bill against W. J. Smith, of 
Henry county, Joseph Hornsby and James M. Gorman and 
his wife, Ophetia M., of Campbell county, and Samuel C. 
Weems, of Spalding county, making, in brief, the following 
ease: On or about October 17th, 1859, one William H. Smith, 
the brother of the complainant, purchased from Joseph Horns- 
by certain lands situate in the ninth and fourteenth districts 
of Campbell county, comprising four hundred and forty-one 
and one-half acres, more or less, for $3,000 00. About the 
same time complainant purchased from his said brother his 
interest in said land and took a transfer of the bond for titles 
executed by said Hornsby. This was done with the consent 
of Hornsby, who received complainant’s note for $1,605 00, 
the balance of the purchase money, due December 25th, 1860, 
said William H. Smith becoming security thereon. On March 
12th, 1866, Hornsby brought suit against complainant and his 
security on said note, to the superior court of Henry county, 
and on October 15th next thereafter, obtained judgment there- 
on. On or about October 20th, 1867, he collected from the 
sheriff of Henry county $792 50, which had been raised from 
the sale of complainant’s property. On November 14th, 1867, 
said Hornsby conveyed said lands to his step-daughter, Ophe- 
lia M. Austell, who has since intermarried with the defendant, 
James M. Gorman, of Campbell county. Said Ophelia took 
said deed with a full knowledge of complainant’s rights in 
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the premises, and with the design of defrauding him out of 
Rg 


said land. 
In the year 1867, complainant was, on his own petition, 


adjudged a bankrupt by the district court of the United 
States, for the northern district of Georgia, and the defend- 
ant, Samuel C. Weems, of the county of Spalding, was ap- 
pointed his assignee. On December 2d, 1867, the said Weems, 
fraudulently combining with the said Hornsby, entered into a 
written agreement by which he undertook to convey to the 
latter said bond for titles, held by complainant as aforesaid, 
Complainant subsequently withdrew his petition in bank- 
ruptcy. 

In the year 1868, said Hornsby transferred the execution 
aforesaid to the security thereon, William H. Smith, who sub- 
sequently transferred the same to William J. Smith, of Henry 
county. Said defendant purchased said fi. fa. with a full 
knowledge of the equities of complainant, but he has nev- 
ertheless caused the same to be levied on the said lands in 
Campbell county. The defendants, James M. Gorman and 
wife, have interposed their claim thereto, which is now pend- 
ing. There is now due upon said execution about $1,800 00. 
The land is worth about $4,000 00, and is of the yearly value, 
for rent, of $500 00. Gorman and wife has been in posses- 
sion thereof for about five years. Complainant prays as fol- 
lows: 

Ist. That the transfer of said bond for titles by Weems, 
assignee, to Hornsby, be decreed to be null and void. 

2d. That the deed to said land executed by Hornsby to 
Ophelia M. Austell, now Gorman, be decreed to be delivered 
up to be canceled. 

3d. That the defendant, William J. Smith, be enjoined 
from selling said lands under said levy until the further order 
of this court. 

4th. That the defendants, James M. Gorman and wife, and 
William J. Smith, be enjoined from having said claim case 
determined until the trial of this bill. 

5th. That the said William J. Smith be decreed to enter 
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said execution satisfied upon the payment of the amount due 
thereon, which the complainant is ready and willing to pay, 
and that the defendant, Hornsby, be then decreed to convey 
to complainant, by warranty deed, the lands aforesaid. 

6th. That the complainant recover a general judgment 
against the defendants, Hornsby and Gorman and wife, for 
the rents aforesaid. ; 

7th. That the writ of subpoena may issue. 

A temporary injunction was ordered to issue on February 
10th, 1872, and the bill was filed in office on the 2d of the 
following May. 

The defendants demurred upon the following grounds : 

Ist. Because complainant has an ample common law remedy. 

2d. Because the cause of action is barred by the statute of 
limitations, not having been sued prior to January Ist, 1870. 

3d. Because the superior court of Henry county has no 
jurisdiction of a question involving the title to lands situate 
in Campbell county, no substantial relief being prayed-against 
the defendant residing in the county of Henry. 

The demurrer was sustained and complainant excepted. 


D. J. Bartey ; J.J. Fuoyp; S.C. McDante1, for plain- 


tiff in error. 


Boynton & DismuKE; SAMUEL C. Weems; T. W. 
THURMAN, for defendants. 


McCay, Judge. 


No substantial decree is sought against the only defendant 
living in the county of Henry. The bill admits that the 
execution is not paid and that complainant is bound to pay it. 
The whole equity sought is against the parties living in 
Campbell. The truth is, the Henry county defendant is not 
bothering the complainant at all. He has no possession of the 
land. That is held adversely by one of the Campbell county 
defendants, and so far, the defendant, Smith, resident in Henry 
is concerned, he is doing the very thing the complainant 

VoL, Li. 13, 
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wants—trying to subject the land to this debt. That it is 
subject, is the whole equity of the bill, and it is absurd to 
say that Henry county superior court has jurisdiction to de- 
cree this against the present holder of the fi. fa. when he is 
doing his very best, by a levy, to secure the sale. We think 
no substantial relief is sought against the Henry county de- 
fendant, and that the bill ought to have been dismissed. 


Judgment affirmed. 





JEREMIAH W. GoLpsMITH, plaintiff in error, vs, ELsas, May 
& Company, defendants in error. 


(Tripper, Judge, was providentially prevented from presiding in this case ) 


1. Where two city lots adjoin, the lower lot owes a servitude to the higher 
so far as to receive the water which naturally runs from it, provided 
the owner of the latter has done no act to increase such flow by artifi- 
cial means. 

2. The discretion of the chancellor in granting or refusing an injunction, 
will not be controlled where the evidence produced before him was 


conflicting. 


Injunction. Land. Easement. Before Judge Hopxrys. 
Fulton county. At Chambers. August 24th, 1874. 


For the facts of this case, see the decision. 

W. F. & H. Wriaeut, for plaintiff in error. 
SamuEL WEIL; P. L. Mynartt, for defendants. 
WARNER, Chief Justice. 


This was an application for an injunction on a bill filed by 
the complainants against the defendant, to restrain him from 
running the water from his lot on Pryor street, in the city of 
Atlanta, on to, against, under and through, the property of 
complainants. On the hearing of the application for an in- 
junction the defendant’s answer was read, and several affida- 
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vits filed by the complainants and defendant, respectively. 
After hearing and considering the satne, the presiding judge 
granted the following injunction: “ It is considered and or- 
dered that an injunction issue in the foregoing case, restrain- 
ing defendant from flowing the water from his well, kitchen, 
gutters, sewers or drains, against the wall of complainants, to 
the injury thereof; but the injunction will have no reference 
to such rain-water as may naturally fall or come upon defend- 
ant’s lot.” Whereupon the defendant excepted. 

It appears from the evidence in the record, that the defend- 
ant’s lot is immediately above, and on higher ground than the 
complainants’, so that the water thereon would naturally run 
off of the defendant’s lot on to the complainants’ lot. The com- 
plainants allege that they are erecting a large and costly brick 
building on their lot; that defendant is running all the water 
that accumulates on his lot from his gutters, well and kitchen, 
directly against, at, and under, and through, the wall of com- 
plainants’ property, and that defendant dug, or caused to be 
dug, on his lot, two ditches or drains, leading directly against 
the wall of complainants, with the express intention of con- 
veying and directing all the water accumulating on his lot 
against, at, under and through, the wall and property of com- 
plainants, and has greatly damaged and wgakened their said 
wall, so much so as to render it unsafe; that old and experi- 
enced workmen are now afraid to work on complainants’ 
building, for fear of personal injury, ete. The complainants 
further allege that defendant is pumping out his well nearly 
every night, to run the water at, under, through and against, 
complainants’ wall, with the express purpose to injure their 
property ; that defendant has been notified to desist from run- 
ning his water on complainants’ lot, as before stated, but re- 
fuses to do so; that their wall is softened every day by said wa- 
ter, and the danger of falling in is every day increased. The 
evidence as to the damage done to the complainants’ building 
by the water from defendant’s lot, is distressingly conflicting, 

1. The principle applicable to the two city lots of the par- 
ties in this case is, that as the complainants’ lot lies lower than 
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the defendant’s adjacent lot, the lot of the former owes a ser- 
vitude to the lot of the latter, so far as to receive the water 
which naturally runs from it, provided no act of the defend- 
ant has been used to create or increase that natural servitude. 
In other words, the defendant, as the owner of the upper lot, 
has a natural easement in the complainants’ lower lot, to the 
extent of the natural flow of water from his upper lot, to and 
upon the complainants’ lower lot. As we understand the or- 
der of the chancellor in this case, the defendant is only re- 
strained from flowing the water from his well, kitchen, gut- 
ters, sewers or drains, against the wall of complainants, to the 
injury thereof; but has no reference to such rainwater as may 
naturally fall or come upon defendant’s lot. The defendant 
is at liberty to use the water in his well upon his lot as the 
owners of such property usually do, but if he constructs gut- 
ters, sewers, ditches, or drains upon his lot, so as_ to concen- 
trate the water used upon his lot therein, and thereby cause 
the water to flow therein against the complainants’ wall in a 
larger volume or quantity than it otherwise naturally would 
do without the construction of such artificial means, then he 
would increase the servitude upon the complainants’ lot by 
his own act, the more especially would this be so if he pumped 
the water out of his well for that express purpose. The in- 
junction only restrains the defendant from flowing the water 
which he uses on his lot by artificial means, other than such 
as would naturally result from the ordinary use of it as the 
owner of the lot, against the wall of complainants, to the in- 
jury thereof. The ordinary use of the water on defendant’s 
lot for domestic purposes, as the owners of such property usu- 
ally do, is one thing. The creation of gutters, ditches, sew- 
ers and drains on his lot, or the wasting of his water thereon, 
so as to flow the water so used on his lot, by artificial means, 
against the wall of complainants, is quite another and differ- 
ent thing. The rain-water which naturally falls or comes 
upon defendant’s lot, is not embraced in the injunction, it is 
only such water from his well, kitchen, ete., in the ordinary 
use of which he causes, by artificial means, to flow against the 
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complainants’ wall, instead of leaving the same to take its nat- 
ural course over the surface of his lot. 

2. The evidence being conflicting as to the injury sustained 
by the complainants in consequence of the defendant flowing 
the water from his lot against their wall, as well as to the 
manner in which it was done by the defendant, we will not 
control the discretion of the chancellor in granting the injune- 





tion in this case. 
Let the judgment of the court below be affirmed. 


- 


LEMUEL B. ANDERSON, assignee, plaintiff in error, vs. AU- 
austus H. LEEg, executor, defendant in error. 


On the trial of a claim case, it appeared that the execution was against 
A. B. as principal and C. D. as security ; the levy was upon land, and 
the entry of the same was as follows: ‘‘Levied the within fi. fa. upon 
three hundred acres of land, more or less, upon which defendant’s fam- 
ily now lives, adjoining land of S. Glass on the west, and others. This 
29th December, 1858. Lewis Zachry, Deputy sheriff.’’ The claimant 
moved to dismiss the levy as not sufficiently certain, which motion the 
court refused : 

Held, that as there were two defendants to the execution, and the levy 
failed to specify as the property of which defendant the land was 
levied on, the same was too uncertain, and the motion to dismiss 
should have been granted. 


Claim. Execution. Levy. Description. Before Judge 
Hai. Newton Superior Court. September Term, 1873. 


An execution in favor of Stephen C. Glass against Isham 
H. Berry and Andrew J. Berry, security, was levied upon 
certain property, as follows: 


“Levied the within fi. fa. on three hundred acres of land, 
more or less, whereon the defendant’s family now lives, ad- 
joining lands of S. Glass on the west, and others. This 29th 
December, 1858. (Signed) Lewis ZACHRY, 

“D, Sheriff.” 
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A claim was interposed by William Baily. Subsequently 
the claimant was adjudged a bankrupt and his assignee, Lemuel 
B. Anderson, was made a party in his stead. Upon the trial 
of the issue thus formed, the claimant moved to dismiss the 
levy because not sufficiently certain, The motion was over- 
ruled and the claimant excepted. 

The jury found the property subject. A motion was made 
for a new trial on the above ground of exception. The mo- 
tion was overruled and claimant excepted. 


CLARK & Pace, for plaintiff in error. 


J.J. FLoyp, for defendant. 


McCay, Judge. 


A levy upon land consists in the entry. There is no other 
seizure, and the statute, Code, 3640, declares that this entry 
shall be in wriftng, shall plainly describe the property levied 
on and the interest of the defendant therein. And there is 
great justice and propriety in this requirement. The seizure 
of one’s land and the divesting of the title of the defendant in 
fi. fa. is a high prerogative, and ought only to be done un- 
der such circumstances as will do the least harm, and secure 
to the defendant a fair competition of bidders at its sale. Here 
was a judgment against two persons, and the land of one of 
them is seized for sale to satisfy the judgment. The entry, 
the only levy there is, does not specify whose property it is 
charged to be. Is there any pointing out of the interest of 
the defendant? The advertisement of the sale will be of the 
same character. What sort of notice will that be; and at the 
sale what will be sold? Whose interest? What will the 
sheriff’s deed declare? The levy is the measure and the de- 
scription of the thing sold. So far as the defendant is con- 
cerned we think this levy entirely deficient. There is, in 
fact, no description. It is plainly not the intent to say that 
both the defendants live on the land. The only locality of 
the premises is that it is the land on which the defendant lives. 
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Which defendant? The principal or security? Both are de- 
fendants. The other description, adjoining land of Glass 
on the west and others, is entirely too vague. Had it been 
adjoining land on which Glass lives, something might be 
said in favor of the levy. Residence of one on land is a 
pretty fair description. One who desires to know may easily 
from this find the whereabouts. But Glass may own land 
in many places, and a notification that it adjoins Glass’ land, 
amounts to almost nothing. Again, what is the issue to be 
tried in the claim case? Whose property does the plaintiff 
say itis? What is there then to try? We think the levy 
entirely too uncertain for an issue, and that claimant’s motion 
should have been granted. 
Judgment reversed. 


Ricwarp T. Gr.Bert et al., plaintiffs in error, vs. THE 
County OF DouGHERTY, defendant in error. 


1. In view of the fact that the grand jury of the county of Dougherty, 
for the June term, 1872, of the superior court, recommended the ordi- 
nary to levy a tax sufficient to defray the county expenses for that 
year, and of the further fact that the general assembly passed the act 
of August 26th, 1872, authorizing the ordinary, on the recommenda- 
tion of the grand jury, to levy an extraordinary tax for county pur- 
poses, over and above the per cent. now allowed by law, for the par- 
pose of establishing a poor house and farm, and for defraying the 
current expenses of said county, etc., the order of the ordinary levy- 
ing the extra tax under the authority of that act, was not void, and the 
defendant cannot protect himself, as tax collector, from paying over to 
the county the money he has collected from the tax-payers on that 
ground, 

2. When the defendant pays over the money in his hands to the county 
treasurer, the order of the ordinary levying the tax, and the judgment 
of the court directing him so to pay the money, will afford him ample 
protection against the claims of the tax-payers. 

3. The order of the ordinary levying the tax is the highest and best evi- 
dence of his intention as to the amount thereof, his conversation to 
the contrary notwithstanding. 
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Gilbert et al. vs. The County of Dougherty. 





County matters. Taxes. Ordinary. Judgment.  Evi- 
dence. Before Judge Strrozer. Dougherty Superior Court. 
October Term, 1873. 


For the facts of this case, see the decision. 
D. H. Pope; Vason & Davis, for plaintiffs in error. 


G. J. Wrieut, for defendant. 


Warner, Chief Justice. 


It appears from the record in this case that the ordinary of 
Dougherty county issued an execution against Gilbert, as tax 
collector for said county, and his securities, for the sum of 
$6,944 28, for money collected by him for the county in the 
year 1872, as provided by the 524th section of the Code. 
The defendant, Gilbert, filed an affidavit of illegality to said 
execution, on the ground (with others stated therein,) that the 
extra tax of two hundred and ten per cent. assessed by the 
ordinary on the state tax, was illegal and without authority of 
law, as the same was done without the recommendation of the 
grand jury of the county. By consent of parties, the case 
was submitted to the court for decision, under the evidence, 
without the intervention of a jury. The court overruled the 
affidavit of illegality, and ordered the execution to proceed; 
whereupon the defendant excepted. 

1. It appears from the evidence in the record that the grand 
jury of Dougherty county, at the June term of the court in the 
year 1872, recommended the ordinary of that county to levy a 
tax for that year sufficient to defray the expenses of the county, 
and that the same be assessed specifically. What expenses 
the county had incurred does not appear, or whether the tax 
which the ordinary was authorized to levy under the general 
law of the state, would have been sufficint to defray it or not. 
But we find that the general assembly, on the presumed ap- 
plication of the representatives of the people of that county, 
passed a local act on the 26th of August, 1872, by which it 
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js declared that the ordinary of Dougherty county, upon the 
recommendation of the grand jury thereof, be and is hereby 
authorized to levy an extraordinary tax for county purposes 
over and above the per cent. now allowed by law, for the pur- 
pose of establishing a poor house and farm, and for defraying 
the current expenses of said county, ete. If the expenses al- 
ready incurred by the county, including the current expenses 
thereof for the year 1872, would exceed the amount which 
the ordinary was authorized to assess under the general law of 
the state, then the recommendation of the grand jury could 
not have been carried out without the enactment of a special 
law for that purpose. It is therefore a fair and legitimate 
presumption that the act of August, 1872, was passed in view 
of the recommendation of the grand jury of the county, made 
in June, 1872, for the tax had te be levied and collected for 
that year. Consequently, after the passage of the special act, 
the ordinary, on the 26th of September, 1872, passed the fol- 
lowing order: “It is ordered by the court that the following 
per cent. be levied for the various purposes therein stated, upon 
the ad valorem state tax for county purposes for the present 
year, and that the tax collector of said county proceed imme- 
diately to collect the same, to-wit: For poor house purposes, 
thirty per cent.; for jury fund, sixty per cent.; for pauper 
purposes, fifteen per cent.; for expense of jail and repair of 
public buildings, twenty-five per cent.; for salary and com- 
missions of county officers, twenty-five per cent. ; for outstand- 
ing indebtedness and general purposes, fifty-five per cent. ; 
total amount, two hundred and ten per cent.” The report and 
recommendation of the grand jury, made at the October term 
of the court in 1872, was also put in evidenee, from which it 
appears that the ordinary, under the recommendations of for- 
mer grand juries, had purchased one hundred and fifty acres of 
land for a poor house at the price of $2,000 00, and they rec- 
ommended that he proceed to have a suitable building erected 
thereon as soon as the necessary funds are collected, evidently 
contemplating the funds which were to be collected from the 
extra tax recommended by the grand jury at the previous 
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June term of the court in 1872, and authorized to be assessed 
by the ordinary by the special act of August, 1872. In as- 
sessing the extraordinary tax before recited, the ordinary evi- 
dently intended to carry out the recommendation of the grand 


jury made in June, 1872, as authorized by the act of August, 


1872, for he assessed the tax specifically as recommended by 
them. The extraordinary tax authorized to be levied by the 
ordinary, upon the recommendation of the grand jury, for 
county purposes, over and above the per cent. allowed by law, 
for the purpose of establishing a poor house and farm, and for 
defraying the current expenses of the county, is not limited 
to any specific per cent. by the act of 1872. The grand jury, 
in June, 1872, recommended that the ordinary levy a tax suf- 
ficient to defray the expenses of the county, leaving the amount 
to be determined by the ordinary, and, in our judgment, the 
act of August, 1872, was passed to enable the ordinary to 
earry out that recommendation, and in full view of it, and 
that was the recommendation of the grand jury to which the 
act had reference, inasmuch as the extra tax was to be levied 
and collected in the year 1872. If the ordinary levied a 
higher rate of tax than was necessary for the purpose of es- 
tablishing a poor house and farm, and for defraying the ex- 
penses of the county, then any tax-payer of the county could 
have restrained him, under the 503d section of the Code. 
But it is not the tax-payers of the county who are complain- 
ing that the extra tax levied by the ordinary was exorbitant 
or illegal, but it is the tax collector, who has collected the tax 
levied by the ordinary from the tax-payers, who refuses to 
pay over the money he has thus collected to the county, for 
the benefit of the people who have paid it, on the ground 
that the ordinary had no legal authority to levy it. In view 
of the fact that the grand jury of the county, at the June 
term of the court, 1872, recommended the ordinary to levy a 
tax suflicient to defray the county expenses for that year, and 
in view of the further fact that the general assembly passed 
the act of August, 1872, to enable the ordinary to carry that 
recommendation into effect, the order of the ordinary levying 





ATLANTA, JULY TERM, 1874. 195 





Jacksun vs. The State of Georgia. 





the extra tax, under the authority of that act, was not void, 
and the defendant cannot protect himself, as tax collector, 
from paying over to the county the money which he has col- 
lected from the tax-payers, on that ground. Whilst we should 
construe the act of 1872 strictly in favor of the tax-payers of 
‘the county, yet, in view of the facts as disclosed in the record, 
we feel bound to give a liberal interpretation to that act as 
against the defendant, who has collected the tax from the tax- 
payers of the county, and has the money in his pocket, and 
refuses to pay it over to the county, on the ground that it was 
illegally assessed and collected. 

2. When the defendant pays over the money in his hands 
to the trustee of the people of the county, for their benefit, 
the judgment of the ordinary levying the tax, and the judg- 
ment of the court directing him so to pay the money, will 
afford him ample protection against the claims of the tax- 
payers from whom he collected the money in his hands under 
the order of the ordinary. 

3. As to the talk between the ordinary and defendant about 
having levied more tax than he intended, the answer is, that 
the order of the ordinary was the highest and best evidence 
of his intention, and until that order was revoked, or set 
aside, it was binding on the ordinary and the defendant, their 
outside talk to the contrary notwithstanding. 

Let the judgment of the court below be affirmed. 


E.pripGe JAcKsoN, plaintiff in error, vs. THe State oF 
GeonrGIA, defendant in error. 


(Tripp, Judge, was providentially prevented from presiding in this ease.] 


1. Under the facts of this case, we cannot say that the verdict of the 
jury is so contrary to or without support from the testimony, as to 
authorize this court to determine that the judge of the superior court 
abused his discretion in refusing to set it aside. 

2. As the conviction in this case is founded wholly on circumstantial 
testimony, this court directs that the judge of the court below resen- 
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tence the prisoner, and that in so doing, he exercise the discretion 
vested in him by law, in cases where the conviction is founded solely 
on circumstantial testimony. 


New trial. Sentence. Before Judge Krppoo. Randolph 
Superior Court. November Adjourned Term, 1873. 


Eldridge Jackson was placed on trial for the offense of 
murder alleged to have been committed upon the person of 
his wife, Ann Jackson, on December 29th, 1873. The de- 
fendant pleaded not guilty. 

The evidence was purely circumstantial, but very conclu- 
sive as to the homicide having been committed by the defend- 
ant. ‘The deed was done in a drunken frolic growing out of 
the Christmas festivities. The defendant came home to sup- 
per intoxicated and fired off his pistol in the house. Svon 
after a second shot was heard, which caused a friend to run 
over to his house, where defendant’s wife was found dead. 
The defendant was seen running from the house, his infant 
son crying te him, “Lord, papa, you have killed mother.” 
He was arrested with the pistol in his hand. Two barrels 
had been discharged. He seemed to be unconscious of the 
act which he had committed. There was no cause of difficulty 
between him and his wife. They apparently lived happily 
together. 

The jury returned a verdict of guilty. A motion was 
made for a new trial because the verdict was contrary to the 
testimony. A new trial was refused and the defendant sen- 
tenced to be hanged. To which ruling he excepted. 


Joun T. CLARKE, for plaintiff in error. 


James T. FLEWELLEN, solicitor general, by B. S. Wor- 
RILL, for the state. i 


McCay, Judge. 


1. We are not prepared to say that the verdict in this case 
is so contrary to, or so unsupported by, evidence, that the 
judge erred in refusing to set it aside. One of the witnesses 
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hears a shot; he hurries to the place indicated by the sound, 
which is only a few yards off, and finds at the door a woman 
with a mortal wound made by a bullet. He sees running out of 
the yard by the back way, the prisoner, who is almost imme- 
diately after arrested, with a pistol in his hand recently dis- 
charged. On his arrest the prisoner is told he is charged with 
killing his wife; he does not deny it, but says: “ Have I 
killed my wife? If I did so I did wrong; she was a good 
woman.” He makes no explanation; he does not say it was 
an accident; he does not set up any excuse or give any reason 
fur the act. By themselves these are strong circumstances to 
show the prisoner guilty of murder. The books are full of cases 
founded on circumstances no stronger than this. But it is said 
that the other circumstances go to show that he is not guilty. 
It is not pretended that they even tend to show the death was 
not caused by his hand or his pistol. On the contrary, they 
only add to the proof that the act was his. The argument is 
that they explain his act; that they show, or afford, fair ground 
of inference that the killing was accidental, though it is ad- 
mitted that in any event he must be guilty of involuntary 
manslaughter in one or the other of its forms. It is said, 1st, 
that the deceased was his wife, and that the kindest relations 
seem to have existed between them. 2d, that the prisoner 
was drunk, and that this shows, or tends to show, an accident 
probable, 3d, it is said that his having fired off one barrel of 
his pistol just before, with a very plain intend to hurt nobody, 
the inference is strong that this, or something like this, was 
repeated by him with the sad and unexpected result which 
happened. But they no not explain the important facts that 
he ran away from the place of the killing almost immediately 
after it occurred, and that on his arrest, four or five minutes 
afterwards he made no explanation, set up no excuse, except 
to ask, “Lord a mercy, have I killed my wife? She was a 
good woman!” And except, as stated by Davis, that if he had 
killed his wife, he did not know why he did it. Indeed, these 
statements, part of the res gente, rather tend to show that the 
killing was not accidental. They not on'y show a failure by 
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him, at the time, to set up accident as an explanation, but in- 
dicate that he did kill her, though he could not assign a mo- 
tive for the act. There is, in our judgment, nothing in any 
of this evidence to justify us in saying that the jury have ar- 
rived at a conclusion contrary to the evidence or without evi- 
dence. The hypothesis of an accident is a very poor expla- 
nation, and has for its basis only the fact of the first shooting, 
and the want of any proof of bad feeling between the pris- 
oner and his wife. But we know very little of the recesses 
of the hearts of our neighbors, or of the skeleton behind the 
door of many with whom we daily associate, and we have no 
explanation of why the witness, Scott, came to be eating supper 
there, nor why he quit so suddenly when the prisoner fired 
the first pistol. Nor do we know what the prisoner thought 
about his presence there. If, the killing was not accidental, 
if the shooting was at her, the drunkenness of the prisoner 
cannot help him. If, in his drunken condition, he was jeal- 
ous, and in the reckless, madness of drunken jealousy, he took 
her life, even with the intent which a drunken man may have, 
that does not help him. Even Jones vs. The State, 29 Geor- 
gia, 594, does not go so far as to authorize drunkenness to be 
used as a defense in such a case as that we have supposed. 
If this killing was accidental, and only criminal from the 
want of caution used in doing the act, it is very difficult to ex- 
plain why he ran as soon as the thing occurred, and why he fail- 
ed to say it was an accident. If he had sense enough to consider 
that he might be charged With murder, and to run from the 
house, is it not very strange that he did not have sense enough 
to say it was accidental when Kirksey arrested him? ‘There 
is no conceivable explanation of the facts of this case, so as 
to authorize us to set aside this verdict, except, that the act 
was accidental, and we are unable to see the force of that ex- 
planation. It fails to account for the conduct of the prisoner 
after the act. Its only foundations, are, as we have said, that 
it does not appear there was any hard feeling between himself 
and wife, and that from his conduct just before, it is possible 
an accident so might have happened in an attempt to shoot 
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another Christmas gun. But who can account for the acts of 
adrunken man? He often gets furious at a trifle, and on the 
instant, and that with his best friends, and it is just as proba- 
ble, nay, more probable, that for some slight opposition to his 
wishes, his drunken passions were aroused, and he killed her 
in his anger. If this be so, he is guilty,inlaw. His drunk- 
enness does not excuse him. Society cannot afford to permit 
such a defense for a killing, even though the guilty person is, 
for the nonce, practically insane. It is a self-imposed condi- 
tion, and it would, if the excuse were allowed, be the cloak of 
every assassin. It is no reply to circumstances indicating 
guilt so strongly as do these, to construct a theory which 
might account for the killing, without fixing the guilt of 
murder. If aman be found dead, shot by a pistol bullet, 
and by a train of circumstances we can trace out the hand 
which fired the pistol, the law, prima facia, presumes malice, 
either express or implied. And yet, in almost every case, 
where the killing is not actually seen, it is possible to imagine 
an accident. ‘Take even the case of Dr. Webster who killed 
Parkman. No eye saw the deed, but the facts pointed out 
Webster as the man who disposed of the dead body. Might 
it not have been as fairly imagined that the killing was acci- 
dental in that case as this. .True, he tried to hide and destroy 
the body. But did not this man run from the dead body of 
his wife, and impliedly admit the killing immediately after- 
wards ? 

2. For these reasons we affirm the judgment, though we 
will direct that the judge resentence the prisoner, and in so 
doing, exercise the discretion vested in him by law in cases 
where the conviction is founded solely on circumstantial evi- 
dence. We do not suggest what his sentence shall be, but we 
leave it open tu the judge, now that some time has elapsed, to 
commute the punishment if, as his conscience is at present in- 
formed, he thinks that course most consistent with justice, the 
public interest, the fallibility of human belief, and such char- 
ity as is consistent with justice. 

Judgment affirmed. 
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Tuomas R. WILLIAMS, administrator, plaintiff in error, vs, 
WituiamM L. LAMPKIN & Company et al., defendants in 


error, 


1. In a proceeding to attach the defendant to a bill in equity for violating 
a restraining order of the chancellor, in collecting certain assets of an 
estate of which he was one of the administrators, it would be techni- 
cally more correct to specify in the petition what assets had been col- 
lected ; but as the petition alleged that he had collected a large amount 
of such assets and converted the same to his own use, a demurrer 
thereto was proper'y overruled. 

. Where a defendant has eight days notice of a proceeding to attach 
him for violating a restraining order of the chancellor, in collecting 
and converting to his own use a large amount of the assets of an es- 
tate of which he was one of the administrators, the fac’s necessary to 
sustain such charge being peculiarly within his own knowledge, an ap- 
plication for a continuance was properly overruled. 

. A restraining order has all the force of an injunction until rescinded 
or modified by the chancellor. 

. The judges of the superior courts of this state, in the exercise of 
chancery jurisdiction, must necessarily be allowed a large discretion in 
enforcing obedience to their orders, which this court will not control 
unless grossly abused. 

. It is within the di-cretion of the chancellor to rescind or modify his 
orders at any time. upon snfficient cause therefor being shown, or as 
the exigencies of the case may require. 


Equity.. Attachment. Contempt. Injunction. Contin- 
uance. Before Judge HALL. Butts county. At Chambers. 


January 13th, 1874. 


For the facts of this case, see the decision. 


D. J. Bartey; Z. D. Harrison; H. Henpricr, for 
plaintiff in error. 


Speer & Stewart; Capaniss & Turner; Peepies & 
HowE tL, for defendants. 
Warner, Chief Justice. 


This was an application by petition of complainants in an 
injunction bill, to attach the defendant for contempt for the 
violation of a restraining order of the judge acting as chan- 
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cellor, made in the cause, pending the motion to grant a per- 
manent injunction. The restraining order granted by the 
chancellor enjoined the defendant from further collecting, hav- 
ing or using the books, notes, accounts, debts, dues, claims, 
eash, lands, or other property of the estate of Tanner, of 
which he was one of the administrators, or removing, using, 
selling, or offering to sell, or converting to cash, any portion of 
said estate, which was duly served on the defendant. The 
petition for the attachment set forth the granting of the in- 
junction, the service thereof on defendant, the appointment of 
a receiver to take charge of the assets, and alleged that the 
defendant had violated the injunction by collecting a large 
amount of assets belonging to the estate of Tanner and con- 
verting the same to hisown use. The presiding judge, acting 
as chancellor, granted’an order requiring the defendant to 
show cause why he should not be attached for contempt in 
violating the injunction, and that a copy of the order be served 
on the defendant eight days before the time appointed for the 
hearing thereof. The defendant appeared and demurred to 
the complainant’s petition, which demurrer was overruled, and 
the defendant excepted. The defendant made a motion to 
continue the case, which was overruled, and the defendant 
excepted. The chancellor heard evidence as to the violation 
of the injunction by both parties, and allowed the defendant 
to file his answer in explanation of the evidence offered by 
complainants, and then granted an order that the defendant 
be imprisoned in the common jail of the county of Butts un- 
til he paid the sum of $700 00 to the receiver appointed for 
Tanner’s estate, that being the amount collected by him after 
the service of the injunction, and $25 00 for contempt in vio- 
lating the injunction, with the cost of the proceeding; where- 
upon the defendant excepted. 

1, The demurrer to the petition was properly overruled. 
The injunction had been served on the defendant, and he 
knew the terms of it. It was alleged in the petition that the 
defendant had violated the injunction by collecting a large 
amount of assets belonging to the estate of Tanner, and con- 
VoL. Lut. 14, 
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verting the same to his own use. It would have been tech- 


nically more correct to have alleged the specific assets of the 
estate which he collected and converted to his own use, if 
known to the complainants. But the demurrer admitted that 
he had collected a large amount of the assets belonging to the 
estate of Tanner, and converted the same to his own use, 
whereas, the injunction restrained him from the collection of 
any part thereof, and having admitted, by the demurrer, that 
he had collected a large amount of the assets, the legal pre- 
sumption would be that he had knowledge of the specific as- 
sets of the estate, which, by his own act, he had collected and 
converted to his own use. 

2. The motion for a continuance was properly overruled on 
the grounds stated therefor. ‘The défendant was called on to 
show cause why he should not be attached and punished for 
contempt in violating the injunction, and he was served with 
the rule to show cause eight days before the time appointed 
for the hearing thereof. The grounds for continuance were, 
that the defendant did not know what acts of wrong were 
charged against him, and was taken by surprise by the evi- 
dence taken ex parte by the complainants against him. The 
defendant was notified by the rule nisi served upon him what 
was the wrong charged against him, to-wit: the violation of 
the injunction which had been served upon him by the col- 
lection of a large amount of the assets belonging to the estate 
of Tanner, and converting the same to his own use, and there- 
fore he could not have been surprised when the complainants, 
on whom the burden of proof rested, offered evidence to sus- 
tain that charge; the violation of the injunction was the 
wrong charged against him, and that was the charge he was 
called upon to answer; that was the charge which the com- 
plainants were bound to establish by competent evidence, and 
which they did establish to the satisfaction of the chancellor, 
and what the witnesses knew in relation to his violation of the 
injunction must have been known to the defendant himself. 
When the injunction was served on the defendant, it was his 
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clear duty to have obeyed it. The terms of that injunction 
have been already recited. 

3. It is possible that the defendant may have thought that the 
restraining order was not binding upon him until the perma- 
nent injunction was granted on the hearing therefor, as he 
says he had no intention to violate it, but the law is, that 
when an order restraining the party complained ot, is granted 
until the hearing, or the further order of the court, such restrain- 
ing order shall have all the force of an injunction until re- 
scinded, or modified by the court: Code 3211. Every de- 
cree or order of acourt of equity, may be enforced by attach- 
ment against the person for contempt. Injunctions may also 
be enforced by attachment: Code secs, 4216, 4218. In this 
case, afier hearing the complainants’ evidence as to the violation 
of the injunction, the presiding judge, acting as chancellor, 
allowed the defendant to explain that evidence by his answer 
so far as he was able to do so, but that explanation only went 
to show that the collecting of the assets of the estate by the 
defendant, after the service of the injunction, was mainly for 
the purpose of securing his individual claims against Tan- 
ner’s estate, which he could not lawfully have done without 
violating the injunction. Whatever claims he might have 
had against the estate could only be paid according to the 
dignity thereof, by the decree of the court marshaling the 
assets of the estate, and not by an appropriation of the assets 
of the estate by the defendant himself in payment of his own 
claims, in violation of the injunction, whatever may be the 
justice or the dignity thereof. The chancellor ordered the 
defendant to be attached and imprisoned until he paid over 
to the receiver the $700 00 which the evidence before him 
showed the defendant had collected or received from the 
assets of the estate, after the injunction had been served upon 
him, and until he paid $25 00 for contempt of the order 
granting the injunction, and the costs. It was said on the 
argument, that this order of the judge was harsh and oppres- 
sive to the defendant; the way of the transgressors is always 
hard. When the defendant took the responsibility of violat- 
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ing the injunction, he did so at his peril. What has the pre- 
siding judge, acting as chancellor, done in this case? He 
ordered the defendant to pay over tothe receiver the amount 
of the assets belonging to the estate, which the evidence be- 
fore him showed that the defendant had collected or received 
after the service of the injunction upon him, and imposed a 
pecuniary fine of $25 00 for his contempt of the injunction 
order, including the costs of the proceeding, and that the de- 
fendant be attached and imprisoned until he paid the same. 
The penalty for contempt of the injunction order was quite 
moderate enough, and it was nothing but right that the de- 
fendant should pay over to the receiver the amount of assets 
belong to the estate, which he had collected or received after 
the injunction had been served upon him and in violation 
thereof, and it was competent for the presiding judge, acting 
as chancellor, to enforce that order by attachment and im- 
prisonment. 

4, The judges of the superior courts in this state, in the ex- 
ercise of the chancery jurisdiction conferred by the laws there- 
of, must necessarily be allowed a large discretion in granting 
and enforcing obedience to the orders and processes which 
they are authorized and required to issue, and this court will 
not interfere to control that discretion, unless it has been 
grossly abused. This court has no original jurisdiction to 
grant or dissolve injunctions, or to exercise its discretion in 
the enforcement of orders in relation thereto ; that jurisdiction 
and discretion is vested in the judges of the superior courts, 
and it is to be exercised by them, subject only to be reviewed 
by this court when the laws of the land, or the principles of 
equity, have been violated in the exercise of that discretion. 

5. It is within the discretion of the chancellor in this, as 
well as other cases, to rescind or modify his order at any time, 
upon sufficient cause therefor being shown, or as the exigen- 
cies of the case may require. It is one of the first and im- 
perative duties of the citizen, to obey all lawful orders and 
judgments of the regular constituted tribunals of the state, 
and it is also the correlative duty of the judicial officers of the 
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state, to see to it that all such orders and judgments are re- 
spected and enforced, in the exercise of that sound discretion 
vested in them by law for that purpose. In view of the facts 
disclosed in the record before us, we will not interfere with 
the exercise of the discretion of the presiding judge, acting as 
chancellor, in granting the order complained of. 

Let the judgment of the court below be affirmed. 





Ritey WIxson, plaintiff in error, vs. Tae Srate oF GEOorR- 
GIA, defendant in error. 

On the trial of an indictment for an assault with intent to murder, the 
jury may, if the evidence warrant it, find the defendant guilty of an 
assault, but it is not competent for the jury to find a verdict of an at- 
tempt to make an assault. There is no such, crime, and the verdict is 
void. 


Criminal law. Assault with intent to murder. Before Judge 
Srrozer. Mitchell Superior Court. May Term, 1874. 


Wilson was placed on trial for an assault with intent to 
commit murder, alleged to have been committed on April 3d, 
1873, upon the person of one Solomon Davis. The jury found 
him “guilty of an attempt to make assault.” A motion in 
arrest of judgment was made upon the ground that there was 
nosuch crime. The motion was overruled, and defendant ex- 
cepted, 


T. R. Lyon; R. F. Lyon, for plaintiff in error. 
3. B. Bower, solicitor general, for the state. 
McCay, Judge. 


We are not clear that, under the evidence, the jury could 
have found the defendant guilty of even an assault. True, 
he presented his gun, but he announced an intention to shoot 
only, on condition, and we are inclined to think it was a con- 
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dition he had a right to impose. He was at his own house, 
and it does not clearly appear that the persons at the gate had 
any right to interfere with what was going on in the house, 
Be this as it may, the jury have not found any verdict for an 
assault. Plainly and in terms, they say they find him guilty 
of attempt to make an assault. The question is, can any judg- 
ment be entered upon such a verdict? Is it a legal verdict? 
Is there any such crime? The Code, section 4357, defines an 
assault to be “an attempt to commit a violent injury on the 
person of another.” Under section 4712, to make out an at- 
tempt to commit a crime it must appear that the accused has 
done some act towards the commission of it, and either fail in 
the perpetration thereof, or be prevented or intercepted in exe- 
cuting the same, As an assault is itself an attempt to commit 
a crime, an attempt to make an assault can only be an attempt 
to attempt to do it, or to state the matter still more definitely, 
it is to do any act towards doing an act towards the commis- 
sion of the offense. This is simply absurd, As soon as any 
act is done towards committing a violent injury on the person 
of another, the party doing the act is guilty of an assault, and 
he is not guilty until he has done the act. Yet it is claimed 
that he may be guilty of an attempt to make an assault, when, 
under the law, he must do an act before the attempt is com- 
plete. The refinement and metaphysical accaumen that can 
see a tangible idea in the words an attempt to attempt to act 
is too great for practical use. It is like conceiving of the be- 


ginning of eternity or the starting place of infinity. 


Judgment reversed, 





Sripney A. Hunt, executor, et al., plaintiffs in error, vs. 
James O, H. Perry, defendant in error. 


Where fraud is alleged by the complainant, it will take an extreme case 
to induce this court to control the discretion of the chancellor in re- 
fusing to dissolve an injunction. 
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Injunction. Fraud. Before Judge James Jounson, Tal- 
bot county. At Chambers. October 15th, 1874. 


This case is sufficiently reported in the decision. 
B. H. Brena, by brief, for plaintiffs in error. 


No appearance for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants, praying for an injunction to restrain the sale of a certain 
described tract or settlement of land, on the ground of the 
fraudulent conduct and combination of defendants to defeat 
the complainant’s vendor’s lien which he claimed on the land 
for the purchase money due therefor, under a sale made by 
complainant’s father to one Drummond in 1859, under whom 
the defendants claim, as is alleged, with notice of said vendor’s 
lien. The presiding judge granted the injunction prayed for, 
with leave to the defendants to move for a dissolution thereof 
on a certain day named in the order. At the time appointed, 
the defendants made a motion to dissolve the injunction on 
the filing of the answer of Hunt, one of the defendants, which 
motion was overruled, and the defendants excepted. 

In view of the allegations contained in the complainant’s 
bill, we will not interfere with the exercise of the discretion 
of the court in refusing to dissolve the injunction, the-more 
especially when fraud ‘s alleged on the part of the defend- 
ants, as in this case, which is a question for the consideration 
of a jury on the final hearing of the cause. 

Let the judgment of the court below be affirmed. 
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Witiram A. Hatcuer, plaintiff in error, vs. Joun E, 
JONES, president, defendant in error. 


That the mortgagor has been adjudged a bankrupt, and the property 
mortgaged claimed by him in the schedule to his petition annexed as a 
homestead, (it not appearing that the mortgagee ever proved his debt, 
or that any steps have been taken in the bankrupt court to contest or 
discharge his mortgage lien,) are no rea:ons why the state courts should 
not proceed to foreclose the mortgage. 


Bankrupt. Mortgage. Homestead. Before Judge Stro- 
zeR. Calhoun Superior Court. March Term, 1874. 


On June 4th, 1873, a rule nisi issued at the instance of 
John E. Jones, as president of the Central Georgia Bank, 
against William A. Hatcher, requiring him to show cause 
why a certain mortgage executed by him on February 24th, 
1871, should not be foreclosed. The defendant was served 
on June 13th, 1873. He showed for cause that on Novem- 
ber Ist, 1873, he was adjudged to be a bankrupt; that on 
February 7th, 1874, L. D. Monroe was appointed his as- 
signee; that the property embraced in the mortgage aforesaid 
was set forth in the schedules to his petition attached and 
claimed as a homestead exemption; and that further proceed- 
ings should be stayed until the determination of the bank- 
rupt court on the question of his discharge. The court over- 
ruled said showing and ordered a rule absolute to issue; where- 
upon the defendant excepted. 


J. Joun Beck; A. Hoop, by brief, for plaintiff in error. 


C. B. Wooren, by R. F. Lyon, for defendant. 


McCay, Judge. 


The bankrupt was well aware that he had given tliis mort- 
gage, and it was his own fault to have taken his exemption on 
the property mortgaged. The bankrupt act expressly preserves 
the liens of mortgages, and if the mortgagee does not prove 
his debt, he may proceed with his mortgage without reference 
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to the proceedings in bankruptey. Had the assignee so de- 
termined, he might have forced the mortgagee into the bank- 
rupt court. If the claim of the bankrupt for exemption was 
superior to the mortgage, and it was necessary to settle the 
rights of the parties, to call the mortgagee before the bank- 
rupt court, we doubt not it could have been done. But un- 
less the mortgagee, either by his own volition or by proceed- 
ings for the purpose, is before the bankrupt ‘eourt, any dispo- 
sition of property there is always subject to incumbrances. 


Judgment affirmed. 





Tuomas A, ASKEW, executor, plaintiff in error, vs. Joun A. 
PaTtrerson et al., defendant in error. 


1, Ejectment was brought by plaintiffs against defendant for a certain 
tract of land. The letter had made advances for the benefit of the 
plaintiffs and of the property now sought to be recovered, and had 
purchased the land in satisfacti®n of said indebtedness, ata sale made 
under the order of the chancellor. This order was attacked by the 
plaintiffs as illegal: 

Held, that even if such order was auauthorized, yet the defendant, hav- 
ing purchased the property in good faith, under color of legal proceed- 
ceedings, might set up the facts aforesaid by an equitable plea, and 
claim to be reimbursed before a recovery could be had. 

2. Where a trust deed was executed prior to the time when the Code 
went into effect, but the lif+ tenant did not die until after that date, 
leaving the remaindermen minors: 

Held, that the chancellor had authority, at chambers, to appoint a trus- 
tee for said minors, and to order a sale of the property. 


Kjectment. Trusts. Minors. Equity. Before Judge 
Scutey, Bryan Superior Court. April Term, 1874. 


For the facts of this case, see the decision. 
GrorGce A, MERcER, for plaintiff in error. 


ALFRED B, Suitu, for defendants. 
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Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiffs 


to recover the possession of a certain described tract of land in 
Bryan county, known as “Sterling Bluff’ The plaintiffs 
derive their title to the premises in dispute under two deeds, 
one made by Middléton in June, 1854, to Charles B. Patter- 
son, trustee, conveying’said premises to said Patterson, in trust 
to and for the sole use and separate benefit and behoof of 
Mrs. Marion E. Patterson, wife of William Patterson, for 
and during the term of her natural life, and from and after 
her death, then in trust for the use, benefit and behoof of all 
and every the child and children of the said Marion E. Pat- 
terson and William Patterson, who may be living at the death 
of the said Marion E., his, her or their heirs and assigns for- 
ever. The other deed was exeented by Bolan to Charles B. 
Patterson in July, 1854, conveying the land sued for to said 
Charles B. Patterson, in trust to and for the sole and separate 
use of said Marion E. Patterson for and during the term of 
her natural life, free from the delits and contracts of her hus- 
band, William B. Patterson, or any future husband; and from 
and after the death of the said Marion E., then in trust for 
such child or children of the said Marion E., the issue of the 
present or any future marriage, as the said Marion E. may 
have living at the time of her death. The plaintiffs in the 
court below were the children of William and Marion E. Pat- 
terson. Marion E. died in April, 1865, and William after- 
wards. Charles B. Patterson, the trustee, died before Marion 
E. It appears from the evidence in the record that in Janu- 
ary, 1866, the judge of the superior court, at chambers, on 
the application of the children of William and Marion E. 
Patterson, by their next friend, appointed James G. Patterson 
as their trustee, with authority to sell and dispose of said 
lands and reinvest the proceeds thereof. Afterwards, on the 
9th of February, 1871, the judge of the superior court, at 
chambers, on the application of J. G. Patterson, the appointed 
trustee, and the children of Marion E. Patterson claiming 
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under said deeds, (those who were infants being represented 
by their next friend,) granted an order for the sale of the 
“Sterling Bluff” lands by the trustee theretofore appointed, 
for the payment of a debt due Philip H. Behn, and to invest 
the overplus, if any there be, in accordance with the provis- 
jons of the deed creating said trust. The land was sold under 
this decretal order of the judge, and was bid off by Behn, he 
being the highest and best bidder, at the sum of $5,000 00. 
J. G. Patterson, the appointed trustee, and Magoffin, who 
appears from the record to have been the next friend of the 
infant children, made him a deed to the land so purchased, 
the trustee accepting the indebtedness of the estate which he 
represented to Behn, as payment of the purchase money for 
the land. The plaintiffs seek to recover the land from Behn’s 
executor or his tenant, on the ground that they have the legal 
title to it; that on the death of their mother, Marion E., the 
trust, under the deed, was executed and the legal title to the 
Jand was vested in them, and that the judge, at chambers, had 
no legal authority to appoint a trustee for them after the death 
of their mother, and order a sale of the land as trust property. 
To the plaintiffs’ action the defendant, as the executor of Behn, 
filed an equitable plea, in‘which he alleged, that for several 
years before the death of his testator, the premises sued for 
were held by the said James G. Patterson, the appointed 
trustee, as a trust estate, for the common benefit of the plain- 
tiffs, the children of William and Marion E. Patterson, and 
that said acting trustee and the estate which he represented as 
such trustee, had become justly indebted to his testator for 
services rendered and money and supplies furnished by him 
to said estate, and to said appointed trustee in charge thereof, 
for the use and benefit of said estate, and of the plaintiffs as 
the owners thereof, to the amount of $11,150 00; that the 
property was sold under the order of the judge to liquidate 
that indebtedness; that he purchased the property at the sale 
for $5,000 00, and released the balance of his claim of $6,150 
for the benefit of said estate and the owners thereof; that the 
plaintiffs obtained the full benefit of the compromise, and en- 
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joyed the fruits thereof; that ¢ ey are insolvent, and have no 
property of any kind, except the property conveyed to the 
defendant’s testator, as here before stated. The court re- 
fused the defendant’s request 19 charge the jury that he was 
entitled to set up his equitable defense to the plaintiffs’ action, 
but, on the contrary, charged the jury that he could not do 
so; and also charged the jury that this case was altogether 
similar to that of Milledge vs. Bryan, and was controlled in 
all its features by that decision; that the appointment of James 
G. Patterson, as trustee, was void, and that there was no trust 
estate for the use of which supplies could have been furnished 
by defendant’s testator; whereupon, the defendant excepted. 

1. Assuming, as the argument for the defendant in error 
does, that the trust was executed on the death of Marion E., 
the mother of the plaintiffs, and that the legal title to the 
land vested in them, and that there was no trust estate for 
which the judge of the superior court, was authorized by law, 
at chambers, to appoint a trustee, and order a sale of the prop- 
erty as trust property, still, if the defendant’s testator did ac- 
tually make advances for the benefit of the plaintiffs, or for 
the benefit of the estate which they are now seeking to recover, 
and having purchased the property in good faith, under color 
of legal proceedings, in satisfaction of such advances, it is 
equitable and just that he should be reimbursed by the plain- 
tiffs to the extent of the advances so made for their benefit, or 
for the benefit of their estate, to which they are now seeking 
to enforce their legal rights. Whether the advances made by 
the defendant’s testator were made for the benefit of the plain- 
tiffs or for the benefit of their property now in controversy, 
would be questions to be decided at the trial, under the evi- 
dence in the case. 

2. What we have heretofore said in relation to the right of 
the defendant to file his equitable plea, has been said on the 
assumption, as contended for by the defendants in error, that 
the judge of the superior court had no lawful power or au- 
thority, at chambers, to appoint a trustee for the minor chil- 
dren of Marion E. Patterson, in January, 1866, under the 
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trust deed, and to order a s: ¢ of the property, at chambers, 
in February, 1871, as trust property of said minor children, 
But is it true, in view of the acts of this case and the law 
applicable thereto, that the judge of the superior court, at 
chambers, did not have the power and authority to appoint a 
trustee for the minor children of Mrs. Marion E. Patterson, 
and order the sale of the property as trust property. The 
property was conveyed in trust from and after the death of the 
said Marion E. for such child or children of the said Marion 
F., the issue of the present or any future marriage, as the said 
Marion E. may have living at the time of her death. Marion 
E., the mother, as the record shows, died in 1865, after the 
adoption of the Code, leaving her children as remaindermen, 
who were minors. ‘The 2306th section of the Code declares 
that “trust estates may be created for the benefit of any 
female, or minor or person non compos mentis.” Although 
the deed of trust in this case was executed prior to the adop- 
tion of the Code, the right of the children to the possession 
of the property under it did not accrue until the death of their 
mother, in 1865. Until the time of her death, it could not 
have been known whether she would leave any child or chil- 
dren living at that time, or how many, and therefore the ne- 
cessity of having a trustee for them did not arise until af- 
after the death of their mother. When their right to the 
possession of the trust property did accrue to them they 
were minors, and incapable of managing it, and the trust 
having been created for their benefit, and the trustee ap- 
pointed by the deed being dead, the judge of the superior 
court, at chambers, in 1866, did have, in our judgment, 
the lawful power and authority, under the provisions of the 
Code, to appoint a trustee to manage it for them during 
their minority, and to order a sale of the property in 1871. 
In the case of Milledge vs. Bryan, 49 Georgia Reports, 397, 
Mary Milledge died, and the legal estate vested in the chil- 
dren of Catharine Milledge, before the adoption of the Code, 
and the orders of the judge of the superior court, at chambers, 
appointing John Milledge trustee for his wife and children, 
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and directing the execution of the mortgage, were also made 
before the adoption of the Code, and that constitutes the dif- 
ference between the facts of that case and the facts of the ease 
now before us. In the case now under consideration, the 
trust continued so long as the remaindermen under the trust 
deed were incapable of managing their property in their own 
right, and hence it was the duty of the judge of the superior 
court to appoint a trustee, as was done in this case, to manage 
it for them during their minority. By the provisions of the 
Code a trust estate may be created for the benefit of a minor, 
and that being so, there was something for the trustee to do 
after the death of Marion E., the mother, to-wit: to protect 
the property of her children during their minority. In our 
judgment, in view of the facts of this case as disclosed by the 
record, the court erred in its charge to the jury as set forth 
therein. 
Let the judgment of the ccurt below be reversed. 





Tuomas J. Boynton, plaintiff in error, vs. Perer W. 
Twitty et a/., administrators, defendants in error. 


On the trial of an issue formed in answer toarule nisi to foreclose a 
mortgage, the defendant set up that the note, to secure which the 
mortgage was given, was made and secured, not for any consideration 
then passing or existing, but to indemnify and secure the plaintiff to 
the amount of the note against loss in a certain partnership business 
e’'c., and that he had suffered no loss: 

Held, that as the note did net express any specific consideration, but was 
only for value received, it was competent for the defendant to show by 
parol what was the real consideration, and that no loss had come to 
the plaintiff as contemplated. 


Evidence. Promissory notes. Before Judge Kurppoo. 
Dougherty Superior Court. April Adjourned Term, 1874. 


On February 11th, 1869, Peter W. Twitty and B. F. 
Cochran, as administrators upon the estate ot John M. Coch- 
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ran, deceased, instituted proceedings against Thomas J. Boyn- 


ton to foreclose a mortgage on certain property, executed by 
him on October 3d, 1859, to secure the payment of two prom- 
issory notes, one dated December 9th, 1857, payable one day 
after date to John M. Cochran or wre for $2,300 00, with 
credits thereon amounting to $708 16 ; “the other dated June 
26th, 1858, payable as the first, for $1,800 00, “value re- 
ceived,” 

The defendant showed for cause as follows: John M. 
Cochran, the plaintiffs’ intestate, William J. McBryde and 
the defendant, were partners doing business under the firm 
name and style of Boynton, Cochran & Company. The defend- 
ant had become seriously embarrassed from certain individual 
debts and from having allowed his name to be used as security 
for his brother C. A. Boynton, It was apprehended that 
these liabilities might destroy the business of the firm, in 
which event it was stipulated and agreed that McBryde would 
be damaged $2,300 00 and Cochran $1,800 00. The note for 
$1,800 00 was given to the latter for his protection, and the 
mortgage subsequently executed to secure the same. Neither 
said firm of Boynton, Cochran & Company, nor Cochran, sus- 
tained any loss from said individual liabilities of defendant, as 
he paid them off. Thus there has never been any breach of 
the mortgage, and said instrument, as well as the note for 
$1,800 00, has answered its purpose. 

The plaintiffs introduced the mortgage and the note for 
$1,800 00 and closed. 

The defendant proposed to prove by William J. McBryde, 
the facts stated in his plea. On objection made, said evidence 
was excluded upon the ground that it altered and varied the 
written contract, and defendant excepted. The jury returned 
a verdict for the plaintiffs for $1,800 00 principal, with in- 
terest.. Error is assigned upon the above ground of exception. 


R. N. Ety; Vason & Davis, for plaintiff in error. 


Wixturam E. Suiru; G. J. Wricut, for defendants. 
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McCay, Judge. 


That this promissory note is secured by mortgage, does not, 
in our judgment, alter the rules of evidence upon the exist- 
ence or amount ‘of the debt. On the trial of the issue, which 
the statute provides for, the defendant may set up any defense 
he might set up in an ordinary suit instituted on the debt secur- 
ed. We think, too, that the evidence sufficiently shows that 
the note secured is the same $1,800 00 note the witness alludes 
to, io allow the evidence to go to the jury, if it be otherwise 
unobjectionable. We think it very clear, too, that the wit- 
ness is competent to testify notwithstanding the death of 
Cochran. He is not the other party to the cause of action on 


trial. True he says the defendant made a note to him, on’ 


the same consideration as he made this note to Cochran, but 
the contract was a distinct thing with each, and the witness 
did not have, and does not have, any interest in the defend- 
ant’s note to Cochran. At last, therefore, the only question 
is, was the evidence competent? Was it an effort by parol, 
to alter or vary the terms of a written instrument? ‘The evi- 
dence affirms the terms of the note, except that whilst the 
note professes to be for value received, the parol evidence says 
that no cash or property passed; that no debt existed, but 
that the note was given to indemnify Cochran to the amount 
of $1,800 00 against a contemplated loss, by reason of the an- 
ticipated failure of Boynton. Is this varying, the terms of 
the note? Is this within the meaning of the rule, that parol 
evidence is not admissible to vary or explain a written in- 
strument? 

By the common law, the burden was always on the plain- 
tiff to prove the contract sued on was for a legal considera- 
tion. If the suit was on a written contract, and the consider- 
ation was set out, then the proof of the execution of the writ- 
ing was sufficient; but if there was no acknowledgment of 
the consideration in the writing, it was necessary for the plain- 
tiff to show it by proof, and so settled was the rule that in cases 
coming within the statute of frauds, where the agreement was 
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required to be in writing, the courts held that the writing 
must express what the consideration was. But promissory 
notes and bills of exchange, under the Statute of Ann, and 
the custom of merchants, stood on a different footing. In 
them no consideration was required to be shown; they im- 
ported, prima facie, a consideration. Even the words value 
received are not necessary. But this presumption was only 
prima facie, and might be rebutted by showing the truth of 
the case: See Chitty on Bills, where the subject is fully dis- 
cussed, and the authorities cited. The acceptor of a bill of 
exchange or the indorser of a note, are presumed, the one to 
have funds of the drawer, and the other to have received value 
for the note on a transfer of it; and yet it has long been well 
settled that they both may show by parol the contrary, and 
that they became parties to the paper as security, and for the 
accommodation of the maker. It is no contradiction. A note 
or bill rarely does set forth the consideration ; it is either si- 
lent on the subject or is in general words, as on account or for 
value received. And the authorities are uniform that the 
true consideration may be shown. The case where an accep- 
tor of a bill, or indorser of a note, is allowed to show that he 
got no value, and was only an accommodation acceptor or in- 
dorser, is a familiar one. And yet this is, in substance, the 
very case at bar. A accepts a bill of exchange. The law as- 
sumes that he has funds of the drawer in hand. That is the 
legal effect of his contract, and yet he is allowed to show that 
he did not have funds; that he was only a surety, and if the 
holder knew the facts he will be liable for any act in violation 
of the rights of the surety. The case of Soley, executor, vs. 
Hind, executor, 6 Car. & Payne, 316, was very like the case 
at bar. There a man had given his promissory note in the 
usual form for £100 00. It was pleaded and proven that the 
note was given in consideration of certain services that the 
maker expected the payee to render in executing his (the ma- 
ker’s) will, he having appointed him executor; it was then 
proved that the payee died before the maker, and that the con- 
sideration had thus failed. It is sometimes difficult to say 
VoL, Lu. 15. 
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when the parol evidence offered is a mere explanation of the 
consideration, and when it is an attempt to attach a condition 
to the contract, and it is hard to reconcile all the cases for this 
reason. The line of distinction is often so dim that one mind 
sees the case on one side of it, and another mind sees it on the 
other. Without doubt, you may always, in the case of a prom- 
issory note, show by parol what was the true consideration ; 
that is, what the maker got, or the payee suffered or lost, or 
what was the motive that led to the making of the paper. If 
this motive was not, in law, a valid consideration, or has failed, 
or if the payee has, on his part, violated some undertaking, 
expressed or implied by law on his part, so that the consider- 
ation has failed, or has proved to be no consideration, then 
the whole facts may be shown by parol. But if the thing 
proposed to be proven attaches a condition to the note, as that 
in a certain event it is not to be paid, or is to be paid at a dif- 
ferent time from the time stated, or not to be paid in money, 
etc., then parol evidence is inadmissible. In the case of 
Lester, the consideration was the services of the attorneys; 
and it was attempted to be shown that it was agreed that the 
note should not be paid unless the services proved effective. 
In the Sewing Machine case, the consideration was the sew- 
ing machine, but it was proposed to show that the note was 
to be given up if the defendant’s wife should object. So in 
the cases at the last term against Thompson and others. The 
note was, on its face, given for the premium on an insurance 
policy actually issued, and it was attempted by parol to alter 
not only the note but the contract of insurance, by showing 
that the defendant was to have the right, at his pleasure, 
to withdraw from the bargain. But the case at bar stands 
on a different footing. Here the parties feared loss, and it 
was agreed that the loss might go as high as $1,800 00, and 
this note was given and secured to protect the plaintiffs’ in- 
testate against that loss. The consideration was good. But 
it turned out no loss has accrued. The consideration has 
failed. It stands on the footing of a note or acceptance placed 
as collateral to cover future advance, in which case the courts 
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hold that the note or acceptance is good only for the amount 
of the advances. If this testimony is true, this note was never 
intended for negotiation, and as between the parties this fact 
may always be inquired into. 

Judgment reversed. 


Witcoxen MANUFACTURING CoMPANY, plaintiff in error, 
vs. BoHANAN & MorGan, defendants in error. 


1, A letter from the book-keeper of a manufacturing company to the de- 
fendants, without further proof of his authority, is inadmissible to 
show that the goods of said company were not sold to the defendants, 
but sent to them on consignment. 

2. The evidence being conflicting, a new trial will not be ordered. 


Principal and agent. New trial. Before Judge Bucu- 
ANAN. Campbell Superior Court. February Term, 1874. 


For the facts of this case, see the decision. 
Doverass & TurNER, for plaintiff in error. 
No appearance for defendants. 


WARNER, Chief Justice. 


This was a suit instituted by the plaintiff, in a justice’s 
court, against the defendants, on an account for one bale of 
cotton yarns, of the value of $100 00. The defendants al- 
leged in their plea to the plaintiff’s suit against them, that 
they never purchased the cotton yarns from the plaintiff as 
charged in its bill of particulars, but received the same to sell 
for plaintiff on consignment, and that said yarns were de- 
stroyed by fire by the burning of their store-house in the 
town of Palmetto, without any neglect or carelessness on the 
part of defendants. An appeal was taken from the decision 
of the justice’s court to the superior court, and on the trial of 
the appeal in the last named court, the jury found a verdict 
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for the plaintiff for the sum of $11 40. The plaintiff made 
a motion for a new trial on two grounds: Ist. Because the 
court erred in admitting in evidence the contents of a letter 
of one Randall against the plaintiff. 2d. Because the verdict 
was contrary to the evidence, and decidedly against the weight 


the appointment of the receiver: 
of the evidence. The motion for a new trial was overruled, 


and the plaintiff excepted. The main question in issue be- 
tween the parties at the trial was, whether the bale of yarns 
was sold by the plaintiff to the defendants, or sent to them to 
be sold on consignment for and on account of the plaintift. 
On this point in the case the evidence in the record is con- 
flicting. In the letter of one of the defendants ordering the 
yarns, nothing is said about ordering the same to be sent to 
the defendants to be sold by them on commission or consign- 
ment. In proving the contents of the Randall letter, one of 
the defendants stated that the letter said “that we must make 
the yarns net the company $1 75 per bunch.” The loss or 
destruction of that letter was not shown by the evidence con- 
tained in the record, so as to authorize the contents thereof to 
have been proved at the trial. Besides, it was not shown that 
Randall was the authorized agent of plaintiff to sell cotton 
yarns, or to forward the same to defendants or other persons, 
to be sold on commission or consignment. It only appears 
from the record that Randall was the book-keeper of the 
plaintiff. Whether the letter was sent with the yarns, or 
when it was written, does not appear. In our judgment, the 
court erred in allowing the defendants to give in evidence the 
contents of the Randall letter against the plaintiff, on the 
statement of facts disclosed in the record. The evidence be- 
ing conflicting, according to the uniform rulings of this court, 
we should not have interfered with the verdict on the ground 
that it was contrary to the evidence. 
Let the judgment of the court below be reversed. 
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M. H. VANDyYKE, plaintiff in error, vs. B. A. MARTIN ef al., 
defendants in error. 


1. Where several forty acre tracts of land were levied on and sold sepas 
rately by the sheriff, all for less than the amount of the execution: 
Held, that as-each lot was sold separately, the question of an excessive 

levy and sale did not arise. 

2. Where several lots of land are levied on by the sheriff under a valid 
execution, and are duly advertised, as the law provides, and are duly 
sold to the highest bidder, at the proper time and place, and in the 
mode prescribed by law, without any fraud or extraordinary circum- 
stances to keep people from the sale, the purchaser gets a good title, 
however inadequate the price. 

3. Where a bill charges that purchasers at a sheriff's sale, combined with 
the sheriff and each other to deter persons from bidding at the sale, it 
is error in the judge to dismiss the bill for want of equity, although he 
may be well satisfied from the answer that the charge is untrue. He 
may, for this reason, refuse an injunction prayed for, but the issue 
made by the bill presents matter for a trial by the jury. 


Injunction. Execution. Levy. Judicial sale. Before 


Judge Kyicut. Lumpkin Superior Court. April Term, 
1874. 


This case was before this court at its last term: See 52 
Georgia Reports, 56. An amendment was filed and a second 
application for injunction made. 

M. H. VanDyke filed his bill against B. A. Martin, John 
A. Parker and William H. Satterfield, sheriff of Lumpkin 
county, making, in brief, the following case: 

An execution for $502 00 principal, and $57 00 interest; 
issued in favor of the defendant, Martin, against Benjamin F. 
Hamilton, as principal, and complainant, as security. At the 
time of the rendition of the judgment on which said execu- 
tion was based, and thereafter, Hamilton was in possession of 
ample property from which the money could have been made, 
of which Martin had notice. The aforesaid sheriff, collud- 
ing with Martin to injure complainant, on April 28th, 1869, 
made a grossly excessive levy on a half interest in lots of land 
numbers eight hundred and twenty, eight hundred and sixty- 
one and nine hundred and thirty-one, and on the whole of 
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numbers eight hundred and fifty-nine, eight hundred and 
ninety and nine hundred and thirty-four, in the twelfth dis- 
trict and first section of Lumpkin county, each lot containing 
forty acres, more or less, which property was known as “Sloy- 
er’s Branch Gold Mines,” the same being levied on as belong- 
ing to Hamilton. The lands embraced in this levy were, and 
are, of the value of $10,000 00. This property was adver- 
tised for sale in the “Mountain Signal,” a paper published in 
the town of Dahlonega, in said county, having but a limited 
circulation. In pursuance of said advertisement, the sheriff, 
after having perpetrated a gross fraud upon complainant, as 
security, by making such an excessive levy, did sell said lands 
at public outery to the defendants, Martin and Parker, for 
the inadequate sum of $66 00. The said defendants com- 
bined to prevent person from bidding and thus deter competi- 
tion. Complainant insists that by reason of the above stated 
facts, he is discharged as security. Notwithstanding the fraud 
practiced upon complainant, the defendant, Martin, has caused 
the execution aforesaid, to be levied upon his property, and 
has had the same advertised to be sold. Prayer that proceed- 
ings under said levy be enjoined, and that said execution be 
decreed paid, so far as complainant is concerned, or that the 
property of Hamilton, sold as aforesaid, to defendants, Mar- 
tin and Parker, be resold, complainant tendering the expenses, 
ete., of said previous sale. 

The answers of the defendants are unnecessary to an un- 
derstanding of the decision. They deny that the levy was 
excessive, and in support thereof show that each lot levied on, 
was sold separately, and did not approximate in the amounts 
for which they were respectively bid off, to the sum due on 
the execution. They claim to be purchasers in good faith, at 
a regular judicial sale, and ask to be protected. Deny all col- 
lusion, ete. 

Several affidavits were introduced as to the value of the 
lands levied on. They are omitted as immaterial. 

The chancellor refused the injunction and dismissed the 
bill, to which complainant excepted. 
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Wier Boyp; Joun A. Wimpy, for plaintiff in error. 
W. P. Price, for defendants. 


McCay, Judge. 


1. We see no error in the refusal of this injunction. Tak- 
ing the bill and answers together, what equity the bill has, 
is in our judgment, completely sworn off. Even admit- 
ting the land sold to be of the value set up by the complain- 
ant, there is nothing in the charge of an excessive levy, since, 
as the answer ‘shows, and.as was the law, the lots were sepa- 
rately sold. Nor is the contrary charged in the bill. The 
mere levy, especially upon real estate, when there is no actual 
seizure, is a-small matter. As the lands were not in a body, 
they were separately sold, and if the sale was otherwise valid, 
it seems to us immaterial how extensive was the levy and 
entry. The charge of tampering with and keeping away bid- 
ders is directly and positively denied. There is nothing left 
but the simple charge that the price was grossly inadequate. 
Is this sufficient? We think not. 

2. This was neither a private sale, nor a sale by order of 
court. But a technical sheriff’s sale, under ordinary process 
of execution. Without doubt a private sale may be for so 
grossly inadequate a price as to carry upon its very face an 
evidence of fraud and imposition. So, too, it may not be un- 
usual, in sales made by masters or commissioners, under orders 
in chancery, when the sale is never treated as complete until 
the report of the matter has been acted upon by the court, to 
order a new sale when the price has been grossly inadequate, 
though even under such circumstances, the rule has not been 
uniform. But we have not found a case where a regular 
sheriff’s sale, under’ ordinary process, has been set aside for 
simple inadequacy of price. Something more must appear— 
a want of due advertisement, some unusual circumstances, to 
keep away bidders, some fraud or management, to produce the 
result, etc. A sale under execution is a forced sale from its 
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very nature. But it is made by a public, sworn and bonded 
officer. The law fixes the time, place and manner of it, as 
well as the nature and extent of the notice of-it, and it is to 
the highest bidder, and for cash. Such sales are often very 
hard upon defendants, but they are the stern result of the 
positive laws of the land. The law points out what shall be 
done. It takes wise and humane steps for full notice. It 
requires due advertisement. It establishes a fixed day and 
fixed hours for the sale. It provides a public place—the 
court-house door—and having done this, it, in our judgment, 
does and can do no more. If, after all the legal steps have 
been taken, the highest bid is still less than the true value, 
there is no help for it. Asa matter of course, if there be fraud 
or trick, in which the purchaser participates, or of which he 
has notice, the sale is bad. There are cases, too, where, by ac- 
cident of storm or flood, or other unusual occurrence, people 
have been kept away, in which the courts have interferred, 
But for mere inadequacy of price, so far as we know, there 
has not been interference. Nor is it proper that there should 
be any such interference. In the first place, it is the right of 
the creditor to sell, and if he has complied with the require- 
ments of the law, it is unjust to him to interfere with the right, 
and it is the very highest public policy that these sales shall, 
when made in conformity to law, be binding. Who would 
bid at such a sale if his purchase were to be open to question 
for inadequacy of price? The true interest of defendants 
is against any such rule, since they could but suffer by the 
uncertainty it would beget. In this particular case, we think, 
too, that the inadequacy is badly made out. There seems to 
have been the usual number of persons present, and the 
very fact of the small price indicates what was the com- 
mon opinion of the value. In all, there seems to have been 
but one hundred and eighty acres sold, and that in parcels, 
to-wit: the half of three lots and the whole of three lots, each 
lot being forty acres. As wild, unsettled mountain land, the 
price is not very low. The value insisted on is that value 
which the belief of the witness places on it, from the gold upon 
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it. How variable, uncertain and speculative is this depend- 
ence upon mere opinion, changing with each new test, and 
depending often upon the fever raging or not raging. Who 
has not known of many just such things; land of fabulous 
price to-day and worthless to-morrow, in high demand the 
third day, and a drug upon the market the fourth. But, as 
we have said, if the sale was fairly made, after proper and le- 
gal advertisement, at the time and place and in the manner 
fixed by law, the inadequacy of the price, though to be re- 
gretted, cannot be helped. We think, therefore, the court did 
right to refuse the injunction. 

3. There is, however, a positive charge in the bill that the 
purchasers colluded with the sheriff to keep off bidders, and 
that, for this reason, the lands brought an inadequate price. 
True, this charge is positively denied by the answer, and the 
judge did right in refusing the injunction. But with this 
charge in the bill we do not think it demurrable. The truth 
of the charge was for a jury ; the complainant may controvert 
the answers, and we think he has a right to go to a jury on 
the point. Whilst, therefore, we affirm the judgment refus- 
ing the injunction, we reverse the order dismissing the bill. 


THe CHATTAHOOCHEE MANUFACTURING CoMPANY, plain- 
tiff in error, vs. DANIEL C, SHuLtze, defendant in error. 


Where no error of law is complained of, the discretion of the court be- 
low in refusing a new trial will not be interfered with unless abused, 


New trial. Before Judge Buchanan. Troup Superior 
Court. May Term, 1873. 


A report of this case is unnecessary. 
C. W. Masry, for plaintiff in error. 


Lone.ey & Harris, for defendant. 
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Warner, Chief Justice. 


It appears from the record in this case that Holly was in- 
debted to the plaintiff, by note, the sum of $325 00; that the 
plaintiff sued out an attachment against the defendant, Holly, 
and garnished the Chattahoochee Manufacturing Company, 
which garnishment was served on the company on the Ist of 
April, 1870. In answer to the summons of garnishment the 
company denied its indebtedness to the defendant, except in the 
sum of ten cents. The plaintiff traversed the answer of the 
garnishee, and on the trial thereof, the jury found a verdict in 
favor of the plaintiff for the sum of $325 00, with interest. A 
motion was made for a new trial on the ground that the ver- 
dict was contrary to the evidence, and decidedly against the 
weight of the evidence, and contrary to the principles of jus- 
tice and equity ; which motion was overruled by the court, and 
the defendant excepted. There is no error of law complained 
of in this case. The court below, in the exercise of its dis- 
cretion, overruled the motion for a new trial, and this court, 
in accordance with its repeated rulings heretofore made, will 
not interfere to control that discretion. 

Let the judgment of the court below be affirmed. 


JAMES K. P. Keaton, trustee, plaintiff in error, vs. Bagas 
& STEPHENS et al., defendants in error. 


Where a deed was made to A, in trust for his own use daring his life, and 
for the support and education of such children as might be born to 
him, and if he die without children, remainder to the children of B, 
and A, before he had children, contracted a debt for supplies for his 
farm on said land, and upon suit being brought against him, as trustee, 
under sections 3377 et seg. of the Code, charging that the debt was 
contracted for the use of the estate, and describing the land, but not 
setting forth the terms of the trust, A making no defense, a judg- 
ment was taken subjecting the corpus of the whole land to the debt, 
and ordering the same sold to satisfy it, and execution issued and the 
sheriff was proceeding to sell the same accordingly : 
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Held, that it was error in the judge, on a bill filed by A setting out the 
deed and averring that the debt was the debt of A alone, to refuse to 
enjoin the sale. The judgment was a breach of trust by A, and by 
the plaintiff, and equity will protect the beneficiaries other than A. 
The judge should have granted the injunction, directed the bill to be 
amended by making the remaindermen now existing, parties, appoint- 
ing guardians ad litem, if they be infants, and on final decree, subject 
the interest of A to the debt, with full protection to the rights of his 
unborn children, should he have any, and of the remaindermen, should 
he die without children. 


Equity. Injunction. Trusts. Remainders. Debtor and 
creditor. Before Judge Strozer. Dougherty county. At 
Chambers. October 30th, 1874. 


This case is sufficiently reported in the above head-note. 
SuitH & Jones, by R. H. Cuark, for plaintiff in error. 
WaRREN & ELY, for defendants. 

McCay, Judge. 


It is very plain, from the terms of the trust deed, that the 
interest of the remaindermen is not subject to the debts of the 
life-estate tenant, and that the judgment he has allowed to go 
against him, as trustee, is an unjust and illegal appropriation 
of the interest of the remaindermen to his (the trustee’s) pri- 
vate interest. The judgment was a devastavit, and a court of 
equity will not permit it to be enforced against the remain- 
dermen. It is the duty of the trustee to interfere, and he 
does so as trustee: See the case of Wingfieid, administrator, 
vs. Virgin et al., 51 Georgia, 139. We think, however, it 
would be competent for the defendant to reply and make the 
proper parties, and have the interest of Keaton subjected to 
his claim. Let guardians ad litem be appointed for the minors, 
and a court of equity could formally and precisely, by its de- 
cree, secure and provide for the payment of the debt without 
detriment to the rights of the remaindermen. 

Judgment reversed. 
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GeEORGIA MANUFACTURING AND Paper MILL Company, 
plaintiff in error, vs. THomas P. Amis, defendant in error, 


Subscription to the stock of an incorporated company does not create a 
statutory liability. Right of action thereon is barred at the expiration 
of six years. 


Statute of limitations. Before Judge BucHANAN. Coweta 
Superior Court. March Term, 1874. 


For the facts of this case, see the decision. 
J. B.S. Davis, for plaintiff in error. 


A. H. Cox; Austrxn & Harris; P. H. Brewster, for 
defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on a promissory note, for the sum of $159 10, dated 
27th December, 1869, due one day after date. To this action 
the defendant pleaded as a set-off, a subscription to stock made 
by the plaintiff to defendant on the 14th day of June, 1866. On 
the trial of the case, the court charged the jury: “If you be- 
lieve, from the evidence, that more than six years had elapsed 
after defendanit’s right of action accrued on the subscription, be- 
fore the same was pleaded asa set-off to plaintiff’s suit, and in 
the absence of proof to the contrary, I charge you that the 
right of action accrued at the time of the subscription, and 
that the right of the defendant to plead the subscription of 
the plaintiff as a set-off to plaintiff’s suit in this case, was 
barred by the statute of limitations.” This charge of the 
court, is the error complained of here. It is insisted by the 
plaintiff in error that this subscription for stock comes with- 
in the 2916th section of the Code, which declares, that all 
suits for the enforcement of rights accruing to individuals un- 
der statutes, acts of incorporation, or by operation of law, 
shall be brought within twenty years after the right of action 
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acerues. The liability of the plaintiff on his stock subscrip- 
tion, or the right to enforce the same, did not accrue to the 
defendant’ under any statute, act of incorporation, or by oper- 
ation of law, but the right acerued to the defendant by virtue 
of the plaintiff’s individual contract as specified in his stock 
subscription. It was that individual contract of the plaintiff, 
which gave to the defendant the right of action against him, 
and if that right of action was not enforced within six years 
from the time of the accrual thereof, then it was barred by 
the statute of limitations. We find no error in the charge 
of the court to the jury in view of the facts disclosed by the 
record, 
Let the judgment of the court below be affirmed. 


Myers STERN, plaintiff in error, vs. THe STATE OF GEOR- 
GIA, defendant in error. 


1. Where, on the trial of a charge of permitting a minor to play billiards 
without the consent of his parents or guardian, there was proof going 
to show that the defendant honestly thought the minor was of full age: 

Held, that it was error to find the defendant guilty simply because the 
proof was positive that the young man was, in fact, a minor, without 
regard to any evidence going to show an honest mistake, after proper 
caution, by the defendant. 

2. In such a case it is not an absolute requirement of law that inquiry 
shall be made of the parent or guardian. 


Criminal law. Mistake. Minors. Before Judge Rice. 
Clarke Superior Court. February Term, 1874. . 


Myers Stern was tried at the November term, 1873, of the 
county court of Clarke county for the offense of allowing a 
minor, Frank Talmadge, to play at billiards without the con- 
sent of his parent or guardian. ‘The evidence made out a 
prima facie case for the state, but for the defense it was shown 
that Stern, before allowing Talmadge to play on his table, had 
inquired as to his age and had been informed by said minor 
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that he was an adult; that he appeared to be over twenty-one 
years of age, and that he was, in fact, within six months of 
maturity at the time that he indulged in the aforesaid game. 

The county court refused to consider this testimony, hold- 
ing that upon proof of the playing of the game with the 
knowledge of the defendant, of the minority of Talmadge, 
and of the absence of the consent of his parent or guardian, 
conviction was the inevitable result. 

The case was carried by certiorari to the superior court, 
where the judgment of the county court was affirmed, and 
defendant excepted. 


T. W. Rucker, for plaintiff in error. 


Emory SPER, solicitor general, by W. B. THomas, for 
the state. 


McCay, Judge. 


1. We agree with the counsel for the plaintiff in error that 
the county judge did not take a proper view of the law on 
the trial. To make a crime, there must be the union of act 
and intent, or there must be criminal negligence. It is not 
conclusive evidence of guilt on the part of the defendant that 
he permitted this young man to play at his table; that the 
young man was, in fact, a minor, and that the parent did not 
consent. These facts, it is true, make a prima facie case, and 
if they stood alone, the guilt of the defendant would be man- 
ifest; but evidently there was evidence of another element in 
the case, which, by the return of the county judge, is shown 
not to have been considered by him in arriving at his conclu- 
sion. There was evidence going to show that the defendant 
might have been honestly mistaken as to the age of the young 
man. It is clear to us that if the defendant, after due dili- 
gence, thought honestly that this young man was not a minor, 
he is not guilty. If he did so think, after proper inquiry, 
the element of intent does not exist ; the act was done under 
a mistake of fact. In such a case, there is no guilt and no 
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crime. This is the doctrine of all the books, and is, besides, 
common sense and common justice. 

2. Nor is there anything in the nature of this offense which 
alters the rule. If one who shoots down his dearest friend 
by mistake, supposing him to be a dangerous wild beast or a 
burglar, is not guilty of any crime, surely one who permits a 
minor to play billiards without the consent of the parent, 
under the honest belief that he is not a minor but of full age, 
is not guilty. In both cases, however, to excuse the guilt 
there must be no want of proper caution on the part of the 
accused. He must have used due diligence, according to the 
circumstances and the nature of the case. But if he do this, and 
the evidence show that after such caution he is still honestly 
mistaken, he is not guilty. Weare not prepared to say that 
the evidence here is conclusive of an honest mistake. We do 
not say that the defendant was bound to have inquired of the 
parent. That would depend on his accessibility, and on the 
strength of the other circumstances indicating full age. It 
is impossible to lay down any general rule. Each case must de- 
pend on its own nature and circumstances. From the very 
nature of this offense special diligence is necessary. Every- 
body knows that there is uncertainty in such cases, and as 
the law has made the age of any billiard-player important, 
even in spite of this liability to mistake, every saloon keeper 
should act in view of the fact that he is dealing with an un- 
certain thing. The man who throws a heavy weight from 
the top of a building is bound to a greater caution if he 
does it in a city or town, and into a street, than if he does it 
in the country, and into a little traveled road. “As we have 
said, we do not think this evidence establishes conclusively 
that the defendant was honestly mistaken. We incline to the 
opinion of Judge Rice that there is some evidence to justify 
the finding, and had this conviction been by the verdict of a 
jury, under a legal charge as to the law, we should hesitate to 
disturb it. But the record shows the county judge did not 
consider the question of intention ; he acted on the idea, that . 
as the proof was clear of minority, the law had been violated, 





232 SUPREME COURT OF GEORGIA. 


Puryear vs. Clements ef al. 








whatever might have been the honest opinion of the defend- 
ant. He held him to be bound to inquire of the parent—nay, 
on the general rule be acted on, he, perhaps, would have 
found him guilty if he had inquired of the parent—had the 
parent, either by mistake, or untruthfully, answered that the 
son was of age. It appears, therefore, that on the trial of this 
case, the judge, who acted as judge and jury, mistook the law, 
did not consider the evidence going to show an honest mis- 
take, after due caution, and we send the case back to be tried 
again under a proper view of the law, to-wit: the defend- 
ant is not guilty, if, under all the circumstances, he honestly 
thought the young man not to be a minor, and the diligence 
required is that reasonable diligence which, in view of the 
nature of the case, a good citizen and prudent man would use, 
Judgment reversed. 


JOHN PurYEAR, plaintiff in error, vs, A. C. CLEMENTS é 
al., defendants in error. 


1, The use of a private way through the improved lands of another for 
a period of seven years, to constitute a prescriptive right, must be 
shown to have been uninterrupted. 

2. Where a private way was established at the instance and expense of 
the defendant, he is not bound to keep the same in repair through his 
own land for the benefit of those who may have acquired a prescrip- 
tive right to use the same. 


Roads and bridges. Prescription. Ways. Before Judge 
Unperwoop. Walker Superior Court. February Term, 
1874. 


For the facts of this case, see the decision. 


Dasney & Foucue, for plaintiff in error. 


A. B. CuLBErson, for defendant. 
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WaRNER, Chief Justice. 


This case came before the court below on a certiorari from 
the decision of the commissioners of roads and revenue for 
the county of Walker. The court,-after hearing the certiorari 
~ and the answer of the commissioners, dismissed it, and the 
plaintiff excepted. It appears from the record that in the 
year 1854, Puryear, the plaintiff in certiorari, had a private 
way established by an order of court for his individual use 
and benefit, partly on his own land and on the land of other 
persons; that the damages were regularly assessed for the in- 
jury done to the land of the other persons by the establish- 
ment of the private way, and paid for by him. Afterwards, 
Clements and Rosser, as the evidence shows, used the defend- 
ant’s private way for more than seven years. It also appears, 
from the evidence in the record, that Puryear had recently put 
two gates across said private way, and had recently removed 
a causeway across a ditch, which he had previously put there 
for his own use, both of which were on his own land.. It 
also appears from the evidence in the record, that one end of 
the causeway had fallen down so as to render it unsafe and 
dangerous to cross on it, and that Puryear had removed it to 
prevent injury to his stock and to persons crossing it, but had 
not prevented any one from passing around the ditch and 
causeway through his field, but had told Rosser and Clements 
when they passed along there to be certain and keep the old 
road. The commissioners ordered Puryear to remove the 
gates across the road and restore the .causeway within forty- 
eight hours, and in default thereof, that the sheriff be ordered 
to do so. 

1. The jurisdiction of the commissioners of Walker county 
over the subject maiter was conferred by a special act of the 
general assembly. That the private way was originally estab- 
lished at the instance of Puryear for his own use and benefit, 
and paid for by him, there can be no doubt, and the question 
is, whether Rosser and Clements have the right to use that 
private way, as against the rights of Puryear. They claim 

VoL, Li. 16. | / 
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the right to do so by prescription, on the ground that they 
have used it for more than seven years. The 3235th section 
of the Code declares that the right of private way over an- 
other’s land may arise from express grant, or from prescrip- 
tion, by seven years uninterrupted use through improved 
lands, or twenty years use over wild lands. The 737th sec- . 
tion of the Code declares that whenever a private way has 
been in constant and uninterrupted use for seven years or 
more, and no legal steps have been taken to abolish the same, 
it shall not be lawful for any one to interfere with said _pri- 
vate way. The private way in this case was not established 
at the instance or for the benefit of the plaintiffs, but at the 
instance of the defendant and for his benefit, and the plain- 
tiffs claim the right to use the defendant’s private way, as 
against him, by prescription. How, or in what manner, the 
plaintiffs have used the defendant’s private way does not ap- 
pear; whether they have used it on foot, or on horseback, or 
with carriages or wagons, or for what purpose, the evidence 
does not disclose. All that the evidence shows is, that it had 
been used by them for more than seven years. The evidence 
does not show that they have had the constant and uninter- 
rupted use of the defendant’s private way, for any purpose, for 
seven years, which is necessary to give them a prescriptive 
right to use it. 

2. The defendant had the right to remove the causeway put 
across the ditch on his private way for his own benefit and 
convenience, when it became dangerous, to protect his stock 
from injury, as well as to’ protect himself from damages to 
other persons who might suffer injury in consequence of its 
dangerous and unsafe condition, provided that by so doing he 
did not interfere with the rights of others, and if the plain- 
tiffs had shown that they had a good prescriptive right to use 
the defendant’s private way by the constant and uninterrupted 
use thereof for seven years, still, they would not have had any 
prescriptive right to require the defendant to have restored the 
causeway across the ditch for their benefit. The defendant 
was not bound to keep his private way in order for the benefit 





ATLANTA, JULY TERM, 1874. 235 


Puryear vs. Clements e¢ al. 


_ 


of the plaintiffs at his own expense and trouble. If the plain- 
tiffs had a good prescriptive right to use the defendant’s pri- 
vate way, then the defendant would not have had the right to 
obstruct their use of it by the erection of gates thereon; but 
the obstruction of the private way by the erection of gates 
‘ thereon is quite a different thing from removing a dangerous 
causeway, put there for his own convenience, when it was 
necessary for the protection of his own property and interest. 
All that can be said is, that the removal of the defendant’s 
causeway might make it less convenient or more troublesome 
for the plaintiffs to use his private way, but if they have the 
prescriptive right to use it, then it is as much their duty to 
keep it in order for their own use and benefit as it would be 
for the defendant to do so, and, in our judgment, more so. 
The defendant is not bound to keep his private way in order 
for the use of the plaintiffs, and for their benefit. If the 
plaintiffs have a prescriptive right to use the defendant’s pri- 
vate way, by proof of the constant and uninterrupted use 
thereof for seven years, then they would have the right to 
keep it in repair for their use, and the defendant would not 
have the right to prevent them from building a causeway 
across the. ditch on the private way because it was on his land. 
The plaintiffs cannot require the defendant to rebuild the 
causeway for their benefit, nor can the defendant (if the plain- 
tiffs have a prescriptive right to use the private way,) prevent 
the plaintiffs from rebuilding the causeway for their own ben- 
efit, if they should desire to do so, and when built, all parties 
having the right to use the private way would be entitled to 
doso, This is not a case in which the owner of land over 
which a private way has been established or used, is seeking 
to close it up, but it is a case in which the plaintiffs are claim- 
ing to use the private way of the defendant, established for his 
private use and benefit, and paid for by him; and, therefore, it 
isnot within the provisions of the 731st and 752d sections of 
the Code. In our judgment, the court erred in dismissing the 
certiorari on the statement of facts disclosed in the record. 
Let the judgment of the court below be reversed, 
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JosEPH F. Porter, plaintiff in error, vs. THe Stare or . 
GeorGIA, defendant in error. 


The jurisdiction of the superior courts of this state, to take cognizance 
of and to try and punish misdemeanors, is granted by the constitution. 
Such jurisdiction, however, is not exclusive, and it is competent for 
the general assembly to confer concurrent jurisdiction over such mat- 
ters on city or county, or other courts, but the legislature is not au- 
thorized to deny jurisdiction to the superior courts altogether. 


Constitutional law. Criminal law. Jurisdiction. Before 
Judge Hopxixs. Fulton Superior Court. April Term, 1874. 


Porter was placed on trial for the offense of having, whilst 
a constable, received from a prisoner, then in arrest and under 
a warrant for retailing without license, $25 00, said sum being 
paid in consideration of his releasing said prisoner and stop- 
ping the prosecution. The defendant pleaded that by act of 
the general assembly of the state of Georgia, approved Feb- 
ruary 25th, 1874, the superior court of Fulton county had no 
jurisdiction to try said case, because exclusive jurisdiction was 
thereby vested in the city court of Atlanta. 

Upon demurrer, said plea was stricken, and the defendant 
excepted. The plea of not guilty was then filed, but the jury 
found to the contrary. 

Error is assigned upon the above ground of exception. 


W. F. Waieut, for plaintiff in error. 


Joun T. GLENN, solicitor general, for the state. 


McCay, Judge. 


Which of these two acts—the act giving to the city of At- 
lanta a new charter, or the act amending the act creating the 
city court—is to be considered as modifying the other, in 
matters in which the provisions are inconsistent, we do not, in 
terms, decide. The act last signed was first passed by the 
votes of the members of both houses, though it was not sent 
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to the governor, or signed by him, until after the other. See 
the journal of the senate of 1874. 

The question is a new one, and not without difficulty, though 
by the very terms of our constitution, it would seem to be 
clear, whatever may be the rule in other states, that no act 
can be of force until it has either been sanctioned by the gov- 
ernor, or those other steps have been taken, provided for in the 
eases where he fails to sign, or vetoes a bill: Constitution of 
1868. As, in our judgment, it is not competent for the legisla- 
ture to deny to the superior court jurisdiction over misdemean- 
ors, it is immaterial for the decision of the questions made by 
this record to settle which of these acts is to be treated as the 
last expression of the legislative will. Ifin respect to the juris- 
diction of the superior court, the act of February 25th, 1874, 
is void, then there has been no legislative will expressed upon 
the subject at, least no such expression as is effective, and the 
date of it becomes immaterial. Our opinion is that the con- 
stitution itself, confers jurisdiction on the superior court to 
try misdemeanors and that whilst the legislature may confer 
the same jurisdiction upon other courts, it cannot deny the ju- 
risdiction to the superior court. In the case of Bell vs. The 
State, 41 Georgia, 589, the question was whether, under the 
laws as they stood, the superior conrt had this jurisdiction, and 
in discussing it our attention was only called to the question 
whether it was competent for the superior court to try a mis- 
demeanor—-whether that competency was derived from the con- 
stitution alone or from the laws passed under it, was immaterial, 
and our purpose in the decision was mainly to show that under 
the Jaws the right to entertain jurisdiction was in the superior 
court. Whether the power could be found in the constitu- 
tion without any legislative act, was not before us, and in the 
discussion of it we were not solicitous to decide that question. 
We did, however, by a reference to the peculiar language of 
the constitution, as compared with the words used in the con- 
stitutions of 1798, 1861 and 1865, and by other provisions of 
the constitution of 1868, as section 1 of article 5, and that 
‘clause of article x11., tranferring to the superior court the cases, 
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civil and criminal, pending in the coupty court, express some 
of the reasons controlling us in our present judgment. As, how- 
ever, the present record brings up the question squarely, wheth- 
er the jurisdiction of the superior courts of this state is grant- 
ed by the constitution itself, without and above any legisla- 
tive act, we have given to the whole subject our greatest con- 
sideration, and are driven by our convictions to say, that we 
think jurisdiction is granted by the constitution itself, and 
that it is not competent for the legislature to take it away. 
We will not repeat what was said in 41 Georgia, 589, in 
reference to the slight difference in the words of the several 
constitutions. The difference between “exclusive jurisdic- 
tion in all criminal cases except misdemeanors,” and “ exclu- 
sive jurisdiction over felonies,” is not a striking one, and 
though, without doubt, there is a difference, and by close 
analysis the difference may be made out very material, yet, 
taking the constitution altogether, and considering the history 
of the state, and of the superior eourt, we are clear that no 
difference was intended. The superior courts have ever in our 
history been the great reservoir of judicial power—the aula 
regis, as it were—in which the judicial powers of the state 
were vested, and however other courts might be erected as a 
relief to it, to take cognizance of minor matters, the prac- 
tice has been uniform to retain in this tribunal concurrent, and 
generally, even supervisory power over them: 36 Georgia, 87; 
9th I bid., 264. That a policy so persisted in for nearly a cen- 
tury, was intended to be abandoned, ought to be envidenced 
by plain words, and cannot fairly be deduced from a mere 
change in a form of expression. It is noticeable, too, in this 
connection, that the convention of 1868 abolished the county 
courts, which had this jurisdiction, and whilst, it provided for 
a district court as a mere experiment, to be abandoned at the 
will of the legislature, it was careful not to confer upon this 
district court exclusive jurisdiction over misdemeanors: Article 
5, section 4. But we think the provisions of the Ist sec- 
tion of article 5th, and the 16th section of the same article, 
settles this question. The first section is as follows: “The’ 
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judicial powers of this state shall be vested in a supreme court, 
superior courts, courts of ordinary, justices of the peace, and 
commissioned notaries public, and such other courts as have 
been or may be established by law.” And section 16th is in 
these words: “All courts not specially mentioned by name in 
the first section of this article, may be abolished in any county, 
at the discretion of the general assembly, and the county courts 
now existing in Georgia, are hereby abolished.” It follows 
from these two provisions that these several courts mentioned 
by name are the constitutional courts of the state. These courts 
are beyond legislative discretion. The legislature may create 
and abolish at its pleasure, but these tribunals have amongst 
them all judicial power by the very terms of the constitution 
itself. As to the superior court, certain powers are subse- 
quently, in section 3, paragraph 2, declared to be exclusive in 
that tribunal. But it is plain that in the four tribunals men- 
tioned in section first, the constitution vests, either exclusively, 
or concurrently with such other courts as have been or may 
be established by law, jurisdiction over every matter of a 
judicial nature that can arise. 

The supreme court is, in terms, limited to be only a court of 
errors, and to have no original jurisdiction. And the courts 
of ordinary and justice courts have their judicial powers de- 
fined within special limits, by section 5, paragraph 1, and 
by section 6, paragraph 2. It may be added also that both the 
ordinaries and the justice of the peace have their constitu- 
tional powers granted to them personally---that is, without a 
jury—so that the conclusion is inevitable, that by the very 
words of the constitution, the superior court has vested in it 
all the judicial powers of the state not specially cast by the 
constitution upon either the supreme court, the ordinaries or 
the justices of the peace, and this is emphatically true of all 
judicial questions requiring a jury trial, since the constitu- 
tional jurisdiction to both the ordinary and to the justices of 
the peace is to them personally—“an ordinary”—“justices of 
the peace and commissioned notaries public.” 

That it is the excercise of judicial power to try a misde- 
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meanor, and that the constitution contemplates (article 1, sec- 
tion 7) a jury, for such trial, is unquestionable. So that section 
2, paragraph 2, of article 5, is rather to be looked on as spec- 
ially intended, not to give the superior court jurisdiction at all, 
but to declare what portion of its jurisdiction is exclusive, 
It is noticeable, too, that out of the seven or eight specific enum- 
erations in that paragraph, all but one are either of matters 
over which the superior co.rt is declared to have exclusive 
jurisdiction, or are, by theif nature, such matters as appeals, 
certioraries from inferior tribunals, etc.,as are exclusive. The 
constitution of 1868 may therefore concisely be said— 

ist. To vest all judicial power in the supreme coutt, su- 
perior courts, ordinaries and justices of the peace—commis- 
sioned notaries public, being, in fact, only another name for 
justices of the peace. 

2d. To limit the jurisdiction of the supreme court, and fix 
the constitutional jurisdiction of the ordinaries and justices. 

3d. To declare what matters are exclusively in the superi- 
or court. 

4th. To leave all other questions of a judicial nature‘to the 
superior courts. 

5th Under the qualifications vesting exclusive jurisdiction 
in the superior courts, to declare it competent for the legislature 
to establish any other tribunals or abolish them at its discre- 
tion. 

6th. As by section 16 of article 3, the general assembly can- 
not abolish any of the courts mentioned by name in the first 
section, it follows that in conferring jurisdiction upon any new 
tribunal it must take care not to deny to either of these “ men- 
tioned” their constitutional jurisdiction; that it must leave to 
them at least concurrent jurisdiction over the matters left to 
them by the constitution, since, as is self-evident, the legis- 
lature, if it cannot abolish a court, it cannot take away its ju- 
risdiction either in gross or in detail, which is the same thing. 

For these reasons we are of the opinion that the section of the 

et of February 25th, 1874, which makes it the duty of the 

judge of the superior court to transfer to the city court of At- 
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lanta, for trial, all indictments for misdemeanors found by the 


grand jury in the superior court, is in violation of the consti- 
tution of 1868. 
Judgment affirmed. 


Lizzie CLIFTON, plaintiff in err6r, vs. Tar SraTe oF GEOR- 
GIA, defendant in error. 


(TripPre, Judge, was providentially prevented from presiding in this case.) 


1. The general assembly has not the power, under the constitution, to 
deprive the superior courts of jurisdiction over misdemeanors. 

2. Where no objection is made to evidence introduced upon the trial, it 
is too late to base a ground of new trial on account of alleged error in 
its admission. 

8. The superior courts are not bound to take judicial cognizance of 
what had previously transpired before them, unless the records of such 
proceedings are exhibited as evidence. 

4. There being sufficient evidence to sustain the verdict, it was not con- 
trary to law. 

5. To sustain an indictment for keeping a lewd house, it is only necessary 
to establish that the defendant contributed to and aided, directly ot 
indirectly, in maintaining and keeping the same. 

6. Where a juror failed to answer to his name when called, after the 
jury was stricken, but before the jurors were sworn or the case sub- 
mitted, it was not error in the court to order the panel to be filled and 
the jury again stricken. 

7. The defendant having gone to trial before that jury, without objection 
at the time, it was too late, even if the objection had been good, to in- 
sist upon it asa ground fora new trial. 

8 The charge that the defendant maintained and kept a lewd house, was 
sufficient under the provisions of the Code, without alleging that it was 
a place for the practice of fornication or adultery. 


Constitutional law. Criminal law. Jurisdiction. New 
trial. Evidence. Jury. Waiver. Before Judge Hopxiys. 
Fulton Superior Court. April Term, 1874. 


This case is fully reported in the decision, with the excep- 
tion of the plea of the defendant, which simply denied the 
Jurisdiction of the superior court, on the ground that under 
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the act of February 25th, 1874, the city court of Atlanta had 
exclusive jurisdiction of misdemeanors committed in the county 
of Fulton. 


W. F. & H. Wrieut, for plaintiff in error. 


Joun T. GLENN, solicitor general, by Jackson & CLARKE, 
for the state. 


Warner, Chief Justice. 


The defendant was indicted and charged with maintaining 
and keeping a lewd house in the county of Fulton. On the 
trial thereof, the jury found the defendant guilty. A motion 
was made for a new trial on the following grounds: First, 
because the court erred in sustaining the demurrer to the de- 
fendant’s plea to the jurisdiction of the court. Second, be- 
cause the court allowed the state to prove the reputation of 
the house of defendant, the reputation of defendant, and the 
reputation of the inmates of the house of defendant. Third, 
in not taking judicial notice of its own records as to what had 
transpired in court previous to the first of January 1874. 
Fourth, because the verdict of the jury was contrary to the 
evidence, and the weight of the evidence. Fifth, because the 
verdict was contrary to law. Sixth, because the court erred 
in charging the jury that the mere fact of renting the house 
would not make her guilty, but to look to the testimony and 
see if this defendant, by her conduct and her acts, contributed 
to, and aided in, keeping that as a lewd house; it matters not 
how directly or indirectly. Seventh, because after the ju- 
ry had been stricken, Dowling, one of the jurors, not being 
in the court-room but within reach of the court, and being of 
the regular panel, the court dropped his name from the said 
panel, and ordered other talesmen added thereto, and dis- 
charged the other eleven jurors, ordered a new strike, and 
went to trial with the panel so last striken. Eighth, be- 
eause the court erred in not arresting the judgment in said 
case, on motion of defendant’s counsel, on the ground that 
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the indictment failed fully to set out the offense as defined by 
the Code, in this, that the indictment did not allege that the 
defendant did maintain and keep a lewd house, for the prac- 
tice of fornication, or adultery, or either. The motion for a 
new trial and the motion in arrest of judgment were both 
overruled, and the defendant excepted. 

1. There was no error in sustaining the demurrer to the 
defendant’s plea to the jurisdiction of the court, as was held 
in Porter vs. The State, during the present term. 

2, There was no exception taken to the admissibility of the 
evidence as to the reputation of the house of defendant, or as 
to the reputation of defendant, or as to the reputation of the 
inmates of the house of defendant. So far as the record shows, 
that evidence was admitted without objection, and it was too 
late to raise that objection on a motion for a new trial. 

3. The court was not bound to take judicial notice of its 
own records as to what had transpired in that court previous 
to the first of January 1874, unless, the records of such pro- 
ceedings had been exhibited to the court as evidence of what 
had transpired there. 

4. From the evidence contained in the record, if the jury 
believe the witnesses, there is sufficient evidence to sustain the 
verdict according to the repeated rulings of this court, and 
therefore the verdict was not contrary to law. 

5. There was no error in the charge of the court as to 
the conduct, and acts of the defendant, in keeping the lewd 
house. The evidence showed that she lived there, and had 
been living in the house for some time, and if she contributed 
to and aided, directly or indirectly, in maintaining and keep- 
ing the lewd house, then she was guilty of the offense as al- 
leged in the indictment. 

6. There was no error in impanneling the jury according 
to the explanatory certificate of the presiding judge. The judge 
certifies that Dowling, the juror, did not answer when his name 
was called, and it did not appear that he was within the reach 
of the court. Before the jury was sworn or the case sub- 
mitted, the court directed the panel to be filled and the jury 
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stricken again; the only change made was to fill Dowling’s 
place. 

7. The defendant having gone to trial before that jury, with- 
out objection at the time, and taken her chance for an acquit- 
tal or conviction, it was too late, even if the objection would 
have been good, to insist upon itas a valid ground for a new 
trial. 

8. There was no errorin overruling the motion in arrest of 
judgment. The defendant was charged with maintaining and 
keeping a lewd house. The words “lewd house” import that 
it is a house given to the unlawful indulgence of lust, includ- 
ing fornication or adultery. A “lewd house” may properly 
be said to be a house in which fornication or adultery is practiced. 
Maintaining and keeping a lewd house is a distinct offense 
under the statute. So ifa person shall maintain and keep any 
other place, as a booth or tent, for the practice of fornication 
or adultéry, either by himself, herself, or others, such person 
would be guilty under the statute. The charge in the indict- 
ment that the defendant maintained and kept a lewd house, 
was sufficient under the provisions of the Code, without alleg- 
ing that the lewd house was a place for the practice of forni- 
cation or adultery. The statute forbids any person, either by 
himself, herself, or others, to maintain and keep a lewd house 
or place for the practice of fornication or adultery. There 
was no error in overruling the motion for a new trial on the 
statement of facts disclosed by the record. This court does 
not grant new trials in criminal cases when there is sufficient 
evidence under the law to sustain the verdict, nor upon mere 
technical grounds not affecting the real merits of the case, or 
the substantial legal rights of the defendant, and the obser- 
vance of this rule, by parties and their counsel, before bring- 
ing their cases here, would save much time and labor. The 
rulings of the court upon the question of granting new trials, 
have been so often repeated that the profession cannot be ig- 
norant of them. 

Let the judgment of the court below be affirmed. 
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Zavock C. Baker et al., plaintiffs in error, vs. THomas Mc- 
GuIRE, defendant in error. 


(TripPe, Judge, was providentially prevented from presiding in this case.) 


1. Where a proprietor of lands erects a mill upon his premises, and, by 
a dam, flows water over land above the mill, and he, dying, the land 
is sold in parcels to several persons, the vendee of the mi'l tract re- 
tains the right to keep up on his land a dam of equal height with that 
which was upon it at the time of his purchase, and to back the water 
according to the capacity of the dam. 

2. When a mill-dam of a certain height exists, and with it, the right to 
‘back water upon land according to the capacity of the dam, and from 
want of repair, or leakage of the dam or other cause, the dam does 
not gather such a head of water as it might, and thus the back-water 
is usually less than the height of the dam would warrant, the owner of 
the mill has a right to build a new dam of the height of-the old one, 
or to repair the old one, and if thus the extent of the back-water is 
increased, the owner of the mill is not liable for damages caused by 
the increased overflow. 


Land. License. Riparian rights. Before Judge Hop- 
KIns. DeKalb Superior Court. March Term, 1874. 


Thomas McGuire brought case against Zadock C. Baker 
and Bradford Humphries for $5,000 00 damages, sustained by 
reason of the backing of the water of “No Business” creek on 
certain lands of the plaintiff, situated in the counties of De- 
Kalb and-Gwinnett. The defendants pleaded the general is- 
sue, and set up title in themselvs to a portion of tlic land al- 
leged to have been injured. 

The following brief statement of facts as presented by the 
testimony, is sufficient to an understanding of this.case: 

Forty-five or fifty years ago Zachrey Lee built a mill and 
dam upon property then owned by him. After his death, to- 
wit: in November, 1863, the tract of land upon which said 
dam was Igeated was divided into parcels and sold by his ex- 
ecutor. Zadock C. Baker bought that portion upon which 
the mill and dam were situated. Bradford Humphries was 
simply interested with Baker in the mill. The plaintiffs 
hold their land under the same sale. Baker built a new dam 
in July or August, 1871. 
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There was evidence tending to show that since the erection 
of the new dam the back-water had been considerably increas- 
ed, thus damaging the plaintiff. There was also testimony to 
the effect that this result was not due to the dam, but to other 
causes beyond the control of the defendants. The defendants 
and other witnesses, testified that the new dam was of the pre- 
cise height of the old, and that if the back-water was thereby 
increased, it was due to the fact that the former was leaky, 
or out of repair, or for some other cause, did not accumu- 
late the head of water which its height would justify; that 
the new dam would produce no greater effect upon the water 
than the old one, in proper condition, would have done. 

The jury found for the plaintiff $1,920 00. The defend- 
ants moved for a new trial upon the ground, that the dama- 
ges were excessive, and because the court erred in charging 
the jury, “that the defendants had no right, by their dam, 
to back or make the water in the pond higher than was 
customary or ordinarily the case with the the old dam;” and 
‘in defining or explaining the efficient height of the dam to be, 
“the height at which it was capable, as ordinarily used, of 
raising the water.” 

The court ordered a new trial unless the plaintiff would 
write off from their verdict $1,62000. This was done, and 
the defendants excepted. 


GARTRELL & STEPHENS; Hi_ttyer & Broruenr, for the 
plaintiffs in error. 


M. A. CANDLER, for defendant. 


McCay, Judge. 


1. We do not go into the evidence in this case. . The judge 
below was, himself, satisfied that the verdict was excessive, 
and has put the plaintiff below upon terms, We find some 
difficulty, it is true, in discovering what rule the judge adopted 
in finding how much ought to stand and how much ought 
to be written off. We cannot, however, refrain from saying 
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that, as the facts appear in the record, it is impossible to agree 
with the opinion of the witnesses that the dam caused the 
overflow above the riffles and running water, and almost all 
the witnesses say, there was running water and riffles below 
the overflow in the upper field. How a dam can back water 
beyond and above a current, we do not see, unless the water 
is governed by some laws peculiar to “No Business” creek. 
2. But our judgment of reversal is upon what, in our 
opinion, was an error in the charge of the court. This mill, 
and a dam to raise the water to run it, was built by old Mr. 
Lee, the original proprietor of the land owned by both par- 
ties. At his death it was sold at administrator’s sale, in two 
parcels, on the same day. The rule is well settled that the 
vendee of the mill tract got all the easement of the mill and 
dam, got the right to flow water, as the dam was capable of 
flowing it, and that the adjoining land went to the purchaser 
of it with that servitude upon it: See Washburn on Ease- 
ments, 43, 60, where this whole doctrine is discussed. The 
rule seems equally well settled that the capacity of the dam 
from its height is the measure of the easement. Sometimes a 
new dam leaks greatly, sometimes a dam gets out of repair 
and leaks, sometimes the use of the water, by night and by 
day, or with a peculiar wheel, keeps the water at a low ebb; 
and these failures to use a dam to its full height continue for 
years. But the doctrine seems to be well settled, that the 
right of the mill owner is not lost by the leakiness of his 
dam, or by the steady and constant use of the water. He 
has a right to repair his dam or build a better, though not a 
higher one. He has a right, too, by the use of better wheels, 
or by doing less work, to save his water, and if in either of 
these ways the water in the dam is kept at a higher point, 
and the back-water is carried higher up the stream, he is still 
only using the easement he bought and of which the other ven- 
dees had full notice, by the height of the dam: Conell vs. 
Thayer, 5 Metcalf, 253, 258 ; Alder vs. Savill, 5 Taunton, 
454; Lacy vs. Arnett, 33 Penn., 169; 29 N. Y., 354. And 
we think this a fair and reasonable rule, one tending to en- 
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courage improvement, and one doing no harm, as the height 
of the dam and its efficiency, are matters the other vendees 
might easily know and take into consideration on their pur- 
chase. Under the charge of the court, the plaintiff in er- 
ror was confined to the flow of water, as it usually flowed, 
though there was testimony that the old dam leaked badly, 
and that the new dam was no higher than the old one. It 
seems to us absurd to say that the purchaser of the mill tract, 
had no right to repair the dam, however long it might have 
been out of order,and that he was driven to build a new dam 
of the same inefficiency. We think, under the evidence, the 
jury might have found differently, had what we take to be 
the true rule on this subject, been submitted to them, and for 
this reason we reverse the judgment. 
Judgment reversed. 


Isaac Mrippeton, plaintiff in error, vs. THe STATE oF 
GerEorGIA, defendant in error. 


To take and carry away a bale of cotton from in front of a warehouse 
where valuable goods were stored, with intent to steal the same, does 
not constitute the offense of larceny from the house. The evidence 
must show that the property alleged to have been stolen was in some 
house and that it was taken by the defendant therefrom. 


Criminal law. Larceny. Before Judge Scuiey. Chat- 
ham Superior Court. November Special Term, 1873. 
For the facts of this case, see the decision. 


Puaiuie M. & R. Wayne Rvusseti, by Henry B. Tomp- 
KINS, for plaintiff in error. 


Aubert R. Lamar, solicitor general, by R. H. Ciarx, 
for the state. 
Warner, Chief Justice. 


Fhe defendant was indicted for the offense of “larceny from 
the house,” and on the trial thereof the jury, under the charge 
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of the court, found the defendant guilty. A-motion was 
made for a new trial on the ground of error in the charge of 
the court to the jury, and because the verdict was contrary to 
law and the evidence, which motion was overruled and the 
defendant excepted. The defendant is charged in the indict- 
ment with having taken and carried away from the ware- 
house of the prosecutor one bale of cotton, the said warehouse 
being a place where valuable goods were stored, with intent 
to steal the same. The evidence in the record shows that the 
bale of cotton was not in the warehouse, but outside of it, in 
an alley way. ‘The courtcharged the jury “that if they found 
from the evidence that the bale of cotton was in front of: the 
warehouse and under its control and protection, it would he the 
same criminally as if within its walls, and would be a taking 
from, upon the same basis as if a storekeeper places goods in 
front of his store, and a thief take them therefrom, it would be 
larceny from the house.” The 4413th section of the Code de- 
fines larceny from the house to be the breaking or entering any 
house with intent to steal, or after breaking or entering said — 
house, stealing therefrom any money, goods, clothes, wares, 
merchandise, or any thing or things of value whatever. The 
4414th section defines the penalty for stealing in any of the 
houses described in that section. Simple theft or larceny is 
the wrongful and fraudulent taking and carrying away by any 
person, of the personal goods of another, with intent to steal 
the same: Code 4393. The distinction between simple lar- 
ceny and larceny from the house will be readily perceived, 
The evidence in the record before us does not show that the 
defendant was guilty of the offense of larceny from the house, 
inasmuch as it does not show that the cotton alleged to have 
been stolen was in any house, or that it was taken by the de- 
fendant therefrom. The charge of the court, in view of the 
evidence contained in the record, was error. 
Let the judgment of the court below be reversed. 


Vou. ta, 17. 
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JOHN COUGHLIN e¢ al., plaintiffs in error, vs. ALVIN K, 
SEaAGO, defendant in error. 


A trust to a man for the sole use of his wife, determines at the death of 
the husband. The-wife then becomes ipso facto the legal owner of 
the estate, and she being a feme sole, a judgment against her binds it, 
so that a purcha-er at sheriff’s sale of the property under such judg- 
ment, gets a good legal title. 


Trusts. Husband and wife. Judgment. Before DENNis 
F. Hammonp, Esq., Judge pro hac vice. Fulton Superior 
Court. April Term, 1874. 


Coughlin, in his own right, and as next friend for his mi- 
nor children, brought complaint against Seago for two lots of 
land in the city of Atlanta. The record fails to disclose any 
plea. The evidence made this case: 

On September 23d, 1862, one Edwin Payne conveyed the 
premises in dispute to “John Withers, as trustee for his wife, 
Mary Withers, free from the debts or alienation of him, and 
for her sole and separate use.” The deed further recited that 
said John Withers was to hold said property “to the only 
proper use, benefit and behoof of her, the said Mary Withers, 
her heirs, executors, administrators and assigns, in fee simple.” 
John Withers, the trustee, died in 1864. Mary Withers, the 
cestui que trust, died in December, 1867, leavi ing Selina Cough- 
lin, the late wife of the plaintiff, and Walter S. “Withers, as her 
only heirs-at-law. On October 24th, 1867, one Rush Pratt 
recovered a judgment against said Mary Withers and Walter 
S. Withers, and had the execution based thereon, levied on 
the property aforesaid. At the sale under said levy it was 
purchased by John R. Wallace, who subsequently conveyed 
the same to the defendant. 

The court charged the jury as follows: “By the terms of 
said deed (from Payne to John Withers, as trustee) the trust 
determined on the death of John Withers, the husband and 
trustee, and the property described thérein was thenceforth 
subject to the debts of Mary Withers by a general or common 
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law judgment, and if they believed such a judgment had been 
obtained, and the property had been regularly sold, under it, 
and defendant held title under said sale, it legally passed the 
title out of Mary Withers and her heirs, notwithstanding the 
terms of said deed from Edwin Payne.” 

The jury found for the defendant. The plaintiff assigns 
the charge aforesaid as error. 


GaARTRELL & STEPHENS; RicHarp H. Cuark, for plain- 
tiffs in error. 


CoLuieR, Mynatt & CoLLieR; THRASHER & THRASH- 
ER, for defendant. 


McCay, Judge. 


The existence of a trust, without any necessity for such an 
exception to the ordinary legal title to property, has always, 
since the statute of uses, been contrary to the policy of the 
law. It is to the public interest that if one have the entire 
beneficial interest in property and be fully sui juris, under 
no disability, the law should, in all respects, treat the title as a 
legal one ; and the rule is uniform that when the purposes of 
a trust have ceased and the beneficiaries are of full age and 
free from disability, the estate shall, by operation of law, -be- 
come a legal estate: Code, sections 2313, 2314. The object 
of this trust deed was, upon the face of it, solely to protect 
the property against the marital rights of the husband, and 
preserve it for the use of the wife during the coveture. At 
the death of the husband the whole purpose of the trust was 
at an end, Had the wife, under the old law, married again, 
her second husband would have taken the property in fee. It 
follows, therefore, that the wife was as completely the legal 
owner of this property when she became a widow as though 
she had then first got it by a purchase of it, and any judg- 
ment obtained against her bound it as it would any other prop- 
erty to which she had a legal title. There was no necessity to 
procure a judgment as prescribed in section 3378 of the Code 
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for subjecting trust property to debts. It was not trust prop- 
erty at all. The title was a legal one and passed, and was 
bound as any other legal title would pass or be bound. We 
think, therefore, that the charge of the court was right, and 
the verdict right. 

Judgment affirmed. 


JOSEPH SPEARS, plaintiff in error, vs. Toe STaTe oF Gror- 
GIA, defendant in error. 


1. The verdict of the jury is supported by the evidence. 

2. The entire charge not being in the record, and therefore presumed to 
have been correct as applicable to the facts, a new trial will not be or- 
dered because the court refused to charge ‘‘ that the fact that the goods 
alleged to have been taken from the house of the prosecutor, were 
found in the possession of the defendant, was not conclusive proof that 
the defendant was guilty of burglary.’’ 


Criminal law. Burglary. New trial. Before Judge 
BarTLETT. Jasper Superior Court. February Adjourned 
Term, 1874. 


For the facts of this case, see the decision. 
C. L. BartLet?, for plaintiff in error. 


J. W. Preston, solicitor general, by Jackson & CLARKE, 
for the state. 


WARNER, Chief Justice. 


The defendant was indicted for the offense of burglary. 
On the trial of the case the jury found the defendant guilty. 
A motion was made for a new trial on the ground that the 
verdict was contrary to the evidence, and without any evi- 
dence to support it, and because the court refused to charge 
the jury as requested, “that the fact that the goods alleged to 
have been taken from the house of the prosecutor were found 
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in the possession of the defendant, is not conclusive proof 
that the defendant is guilty of burglary.” 

1. In looking through the evidence contained in the record; 
it is quite sufficient to sustain the verdict, in our judgment, 
if the jury believed the witnesses, and according to the nu- 
merous and repeated rulings of this court, we will not inter- 
fere with the verdict on that ground, the more especially as 
the court below before which the trial was had, has refused to 
do so. 

2. The charge of the court to the jury is not in the record, 
and is not excepted to; the legal presumption, therefore, is, 
that the court charged the law correctly as applicable to the 
facts of the case, and its refusal to charge as requested, in re- 
lation to the possession of the goods by the defendant not 
being conclusive proof of the defendant’s guilt, was not error. 

Let the judgment of the court below be affirmed. 


JacK McDaniet, plaintiff in error, vs. THE STATE OF 
GeoratA, defendant in error. 


1. It is not competent for a party to discredit one of his own witnesses, 
unless it is shown to the court that he was entrapped to introduce the 
witness by statements made by him contradictory to those he has now 
testified to. 

2. The evidence in this case consisting as it does wholly of facts going to 
show that certain fvot-tracks found leading from fodder stacks resem- 
bled the tracks usually made by prisoner, without any evidence that 
the tracks found were recent, and that the prisoner had an unusual or 
peculiar track, and other evidence to aid the opinion of the witnesses, 
does not justify the verdict. 


Criminal law. Witness, Evidence. Before Judge Stro- 
ZER. Dougherty Superior Court. April Term, 1874. 


Jack McDaniel was placed on trial for the oftense of mali- 
cious mischief, alleged to have been committed on November 
13th, 1873, in burning a stack of fodder, the property of 8. 
H. Wilson, The defendant pleaded not guilty. 
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The evidence for the state was purely circumstantial. It 
showed that there had been “some unpleasantness” between 
the defendant and Wilson; that the tracks leading from the 
fodder stack went to the defendant’s house; that they resem- 
bled those usually made by hima in measurement and general 
appearance; that defendant’s boots had metal and brads on 
the heels, the impression of which was left upon the tracks, 

The evidence for the defendant made a strong case of alibi. 

The jury found the defendant guilty. A motion was made 
for a new trial because the verdict was contrary to the law and 
the evidence, and because the court erred in allowing the 
state to impeach one of her witnesses without having previ- 
ously shown that the prosecution was entrapped to introduce 
such witness by statements made by him contradictory to 
those testified to. 

The motion was overruled and the defendant excepted. 


H. Morean; B. J. Opom, by R. H. Cuark, for plaintiff 


in error. 


B. B. Bowen, solicitor general, for the state. 


® 
McCay, Judge. 


1. The Code, section 3869, declares that a party shall not 
be permitted to discredit his own witness, unless he first shows 
to the court that he has been entrapped by previous contra- 
dictory statements made by the witness. It is not sufficient 
that he shall have made contradictory statements ; such state- 
ments must have deceived, and led the party complaining to 
introduce him, and thus, unwittingly, to have been damaged 
by statements different from what he expected. Under such 
circumstances, the law permits a party to violate that salutary 
rule which assumes that one who brings a witness before a 
court, has, at least, confidence in his truthfulness, In this 
case no effort was made to show to the court an entrapping ; it 
does not even appear that the solicitor general knew what he 
had stated, or that he had ever talked with the witness, much 
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less, that he had put him up as a witness by virtue of any 
false impression. 

2. Under the evidence in the record, we do not think there 
was enough evidence to justify a verdict of guilty. When 
closely looked to, there is, at last, nothing but the opinions 
of certain witnesses that the foot-tracks were the prisoner’s 
tracks, and those opinions came from witnesses, who, however 
honest they may be, are avowedly prejudiced against the pris- 
oner, and frankly announce that they not only think him 
guilty, but they intend to convict him if they can. The evi- 
dence of a comparison of the tracks found, with the track 
made by the prisoner, is not direct. One witness measured 
the tracks going from the stacks ; another measured the pris- 
oner’s track as he saw him make it. The two met in town, 
and compared the sticks, and they testify to the result. We 
doubt if this be even legal evidence. The witness in each 
case gives his opinion based on the measurement of the other. 
The two measurements ought to have been before the jury, 
for them to decide. Nor does it appear that the tracks at the 
fodder were recent ; they may have been made the day before 
or the night before. The stacks were not far from prisoner’s 
house, and for forty-eight hours before he might have had 
various motives for going to them with no evil intent. The 
evidence as to the conduct of the prisoner, in driving his team 
into the woods and dodging about in the fence ‘corners, we 
are unable to see the application of. Nothing appears as to 
the time it took place. It could not have been at the time 
or just before the fire, since the witness was at work picking 
cotton. Perhaps there is some defect in the record, but as it 
stands, we can see nothing in this evidence of*the prisoner 
driving his team into the woods and his dodging along the 
fence, at all relevant to the issue.. We are loath to interfere 
with the verdict of a jury, but the evidence here is inconclu- 
sive, uncertain, and so entirely a matter of opinion, that we 
think it would be a dangerous precedent to let it stand, 
especially in so serious a matter as a felony. 

Judgment reversed. 
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Jim Cooper, plaintiff in error, vs. THE STATE oF Georgia, 
defendant in error. 


Where it is doubtful from all the facts and circumstances disclosed by 
the record whether the defendant was guilty of murder, this court will 
give him the benefit of that doubt and order a new trial, especially 
where the judge of the superior court stated, in sentencing him for the 
offense of murder, that he did so reluctantly. 


New trial. Before Judge Gisson. Richmond Superior 
Court. October Term, 1873. 


For the facts, see the decision. 
S. F. Wexss; H. A. Duncan, for plaintiff in error. 


DAVENPORT JACKSON, solicitor general, by Jackson & 
CLARKE, for thé state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, and 
on the trial thereof was found guilty, and sentenced to be 
executed. A motion was made for a new trial, which was 
overruled by the court, and the defendant excepted. In look- 
ing through the evidence in the record, we are not satisfied 
that it makes out a clear case of murder under the law. And 
inasmuch as that is a doubtful question from all the facts and 
circumstances as disclosed by the record, we give the defend- 
ant the benefit of the doubt, and grant him a new trial, and 
the more especially do we do so in this case, because it appears 
from the record that the presiding judge before whom the trial 
was had, stated in sentencing the defendant for the offense 
of murder that he did so reluctantly. 

Let the judgment of the court below be reversed. 
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GeorGe J. Murray, plaintiff in error, vs. HoLMEs SELLS, 
for use, defendant in error. 


1. Where a homestead was laid off under the act of 1868, to A, as the 
head of a family consisting of his wife and child, and the husband and 
wife sold the homestead, and invested the proceeds in other real es- 
tate, inteading that the property in which the money was invested 
should take the place of and be in lieu of the homestead, but by mis- 
take the deed was made to tie wife only as a free trader, and she 
having become a bankrupt, the property was sold in bankruptcy to a 
purchaser who.had full notice of all the facts: 

Held, that equity will treat the title to the wife as a trust for the same 
uses as was the homestead under the law, and will treat the purchaser 
with notice, as holding for the same use as she did. 

2. In this state, in an action at law, under the statutory form, by the hus- 
band, the plaintiff may amend his action, setting forth such mistake, 
and, on proper proof, treat the deed to his wife as it was in fact in- 
tended. 

3. Although, as a general rule, equity will only correct a simple mistake 
when it is mutual, yet when the actual grantor in a deed is merely a 
nominal party who has parted with his interest to other third persons, 
and the contract is in fact between them, and the mistake is mutual 
between the parties at interest, equity, which rlooks only to the sub- » 
stance of the transaction, will correct a mistake, mutual as to the sev- 
eral parties, though the nominal actor has made no mistake, but 
merely did as he was directed. 

4. It is the duty of a judge in his charge to the jury, to give the law sub- 
stantially as it exists on the facts of a case as they appear in the evi- 
dence; but it is not error in him to fail to give, a particular principle 
of law in charge, if the evidence does not present a case fully meeting 
the principle of law insisted on. 

5. That one has been guilty of a fraud as toa particular parcel of land 
in his dealings with one person, so that, as to this person, he is es- 
topped, does not estop him as to another person who is not a privy in 
estate with the first. 

6. In this case the evidence being conflicting, and the judge having fairly 
submitted it to the jury under the evidence and the law arising upon 
it, we do not feel that the verdict is such as justifies thé interference 
of this court. 


Ejectment. Homestead. Trust. Mistake, Amendment. 
Equity. Charge of Court. Estoppel. New trial. Before 
Ricnarp H. Ciark, Esq., Judge pro hac vice. Fulton Su- 
perior Court. October Term, 1873. 
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Holmes Sells, for the use of his wife, Amy H. Sells, and 
minor child, John D. Sells, brought complaint against Wiley 
O’Shields, tenant in possession, for the recovery of a tract of 
land lying in the city of Atlanta, known as that portion of 
the A. J. Orme subdivision of block number one hundred and 
forty-six, in the original land lot number fifty-one, in the four- 
teenth district of originally Henry, now Fulton county, front- 
ing on east Harris street, one hundred and eighty-three feet, 
and running back on Butler street, two hundred and two feet. 
George J. Murray, the real party at interest, was, by order of 
court, made the defendant. 

At the trial term the plaintiff proposed to amend his de- 
claration as follows: 

Plaintiff shows that in the year 1868, he applied to the or- 
dinary of said county for an exemption of personalty and a 
homestead of realty, under the constitution and laws of said 
state, for the use and benefit of said Amy H. and John D. 
Sells, and, after due notice, said ordinary allotted to him for 
such exemption, a steam saw-mill in DeKalb county, Georgia, 
and on the 2d of April, 1869, he set apart to him for such 
homestead, a lot of land in the said city of Atlanta, on the 
corner of Oak and Ivy streets. Plaintiff and his wife, on 
the 19th day of April, 1870, sold and conveyed said home- 
stead land for the sum of $1,711 00; and for the purpose of 
investing a part of the money thus realized, he purchased of 
Rondeau & Company, in the fall of the year, the lot of land 
first above described, for which he agreed to pay, and did 
pay the sum of $1,000 00; in consideration of the same, 
well knowing that said land was being bought for the pur- 
pose of said investment, they promised and agreed to sell for 
the use of Amy H. and John D. Sells. Rondeau & Company 
purchased said land of A. J. Orme, and held, his bond for 
titles to make them a deed on receiving the purchase money 
therefor, a portion of which was then unpaid ; which being 
fully paid off and discharged, they further promised to pro- 
eure for plaintiff from said Orme the necessary and proper 
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deed. In pursuance of said agreement, with plaintiff’s con- 

sent, he authorized and employed William A. Rondeau, one 

of the said firm, a man in whom he had the utmost confidence, 

to see Orme and obtain from him such deed, but no in- 

structions were given to him in regard to the form of execu- 

tion of said deed or the parties thereto, though being one of 
the contracting parties, and cognizant of all the facts, he was 

expected by all of said parties to obtain from said Orme a 

deed in conformity to the said contract, conveying said land 

to the plaintiff for the use and benefit of his family, the said 

Amy H.and John D, Sells. Said Rondeau undertook to pro- 

cure said deed, but in betrayal of such confidence of trust, 

or through fraud, mistake, ignorance, inadvertence or misap- 

prehension, he obtained from said Orme the deed made and - 
executed to Amy H. Sells on the 2d day of January, 1871; 

conveying said land to her as a free trader, 

Rondeau & Company, in full satisfaction of said parol con- 
tract for the sale of said land, on the receipt of said deed, de- 
livered the same to plaintiff,-as the proper deed under the con- 
tract, and without an examination of the same—believing, 
in good faith, that it was all right, and in accordance with 
said contract—he received the said deed, and was put in pos- ~ 
session of the land by them under the same, for the use and 
benefit of the said Amy H. and John D. Sells. Plaintiff, on 
receiving said deed and taking possession of said land there- 
under, presented the same to the ordinary of said county for 
his approval of said purchase and investment, and on the 18th’ 
day of February, 1871, he indorsed his approval and con- 
firmation of the same on the back of said deed, and plaintiff 
had said deed, and the said indorsement thereon, recorded in 
the clerk’s office of the superior court. . 

Rondeau & Company had no desire or intention of having 
said deed made to Amy H. Sells, as a free trader, and in pro- 
curing such deed, said Rondeau acted without any authority 
or power, in the absence of any contract justifying his conduct, 
and violated the trust and confidence place in him as aforesaid ; 
and if said deed is allowed to stand in its present absolute 
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form, it will operate as a fraud and great wrong on the rights 
of the plaintiff and his family. 

In making said purchase and procuring said deed, no legal 
advice was obtained, and all of said parties were unskilled in 
the law, its technicalities and forms of conveyance. 

Plaintiff therefore shows that in the execution of said deed 
a mistake was made, as hereinbefore set forth, and the same 
consists in the fact, as stated, that by said deed said land is 
conveyed to said Amy H., Sells, as a free-trader ; whereas, had 
it been drafted in conformity with the contract under which 
the same was made and executed, and in accordance with the 
intention of the parties, said land would have been thereby 
conveyed to the plaintiff for the use and benefit of the said 
‘Amy H. Sells and John D. Sells; owing to said mistake or 
error, said deed does not speak the intention of said parties 
who made the contract by virtue of which said deed was made 
and executed, 

Orme was not a party to the contract made between plain- 
tiff and said Rondeau & Company for the purchase and sale 
of said land; and he having received all the purchase money 
due him, was wholly indifferent as to the entire transaction, 
and stood ready and willing to convey said land to whomso- 
ever, and in such manner, as said Rondeau & Company might 
designate; and when said Rondeau requested said Orme to 
make said deed to Amy H. Sells, (if, indeed, he made any 
such request,) he honestly believed that such a deed was suffi- 
cient under said contract to secure said property for the use of 
plaintiff’s said family. 

On the 21st day of March, 1871, Rondeau & Company 
were forced into bankruptcy by one of their creditors, and 
William R. Hammond, Esq., was appointed their assignee by 
the register in bankruptcy; and said assignee, on the 3d of 
July, 1871, sold said land first above described, subject to all 
incumbrances, and at said sale the defendant bid off the same 
at and for the sum of $2,500 00, and having purchased said 
land in full recognition of plaintiff’s right thereto as afore- 


said, after the same had been passed on and recognized by the 
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United States district court of Georgia, he respectfully sub- 
mits that he is now estopped from denying plaintiff’s title to 
said land. Plaintift was present at said sale, and through his 
attorney, Mr. Tigner, forbid the same, and then and there, in 
like manner, gave notice to said defendant, who was present, 
and all others then present, that said land and improvements 
thereon were the property of plaintiff for the use of his wife, 
Amy H. Sells, and his minor child, John D. Sells; that plain- 
tiff’s said homestead money paid for the same. He fully in- 
formed all persons then and there present, including the de- 
fendant, that in the execution of said deed a mistake was made, 
as hereinbefore set forth ; that the ordinary of said county had 
approved on said deed said purchase as aforesaid, and that 
said deed was recorded with said order of approval as afore- 
said, and that said deed was in his custody, and said land in 
his possession thereunder. 

Notwithstanding this notice, said defendant bid off said land, 
as stated ; and though he purchased the same subject to all 
incumbrances thereon, yet, disregarding the right and title of 
plaintiff, he immediately thereafter unlawfully seized and took 
possession of said Jand and the improvements thereon, and now 
refuses to deliver the same to him, or pay him the profits 
thereof. 

Plaintiff further shows, that in 1870 he and his wife sold 
said exemption of personalty for one hundred and ten thou- 
sand feet of lumber, and after selling a portion of it for 
$300 00, which sum of money was used by plaintiff towards 
the payment of said purchase money, the remainder of said 
lumber was used in erecting buildings on said land and other- 
wise improving the same. 

He hereby offers to do and perform whatever he ought to 
do and perform towards the rectification of said mistake in 
said deed, or in the establishment of his right and title to said 
land for the use and benefit of his family. 

He therefore prays that on the final hearing of this cause, 
the court sitting in equity, may find and decrce that said deed 
made by A. J. Orme to Amy H. Sells, a free trader, was 
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made and executed under and by virtue of said parol con- 
tract between plaintiff and said Rondeau & Company, and 
that the purchase money of said land was paid by plaintiff 
out of moneys in his hands for the use and benefit of his said 
wife and child, and realized by the sale of said homestead and 
exemption property, and that it was the intention and pur- 
pose of all the parties that said land should be conveyed by 
said Orme to the plaintiff for the use and benefit of the said 
Amy H. and John D. Sells. 

That the court may further find and decree that in the ex- 
ecution of said deed, a mistake was made by the contracting par- 
ties, and that through such mistake, ignorance, inadvertence 
or misapprehension of said parties, or of said agents, or the 
fraud of said Rondeau & Company or said agents, said Orme 
was caused to make said deed to said Amy H. Sells, a free 
trader, and that on account of said mistake, said deed does 
not speak or set forth the intention of said contracting parties, 
and that it was the real and true intention of said parties that 
said land should be conveyed by said Orme to plaintiff for the 
use and benefit of his wife, Amy H. Sells, and John D. Sells, 
their minor child. 

That said deed may be reformed or cor actel sooniediil 
and made to convey the legal title to said land to the plaintiff 
for the use and benefit of his said wife and child. 

But should the court be of opinion that the mistake in said 
deed cannot be corrected and the same reformed to speak the 
truth, and to convey to plaintiff said land for the use of his 
family as aforesaid, then he prays that the court may decree 
that said land was bought by him from said Rondeau & 
Company for the use and benefit of said-family, and that the 
purchase money was paid to Rondeau & Company by the 
plaintiff, with money in his hands, as trustee for said Amy H. 
and John D. Sells, and realized by a sale of said homestead 
and exemption property as aforesaid, and that a resulting or 
implied trust in his favor and for their use, may be set up and 
established in said land; that said defendant may be decreed 
to hold the legal title of said land for the use of said Amy 





ATLANTA, JULY ‘TERM, 1874. 263 


Murray vs. Sells. 


H. and John D. Sells, and that he may be required, by order 
of this court, to convey said Jand under his hand and seal to 
the plaintiff, as trustee for the said Amy H. and John D Sells, 
for their sole use and benefit; that the title to said land, if in 
defendant, may be divested and vested in plaintiff. 

Plaintiff further prays that he and his said family may be 
put in possession of said land, and that a decree be entered in 
his favor for their use against said defendant for the amount 
of the profits of said land since the 3d of July, 1871. Plaintiff 
waives all discovery. 

The amendment was objected to. The objection was over- 
ruled and defendant excepted. 

A demurrer to the same was then filed so far as it attempted 
to set up and correct a mistake in the deed therein specified, 
The demurrer was overruled and defendant excepted. 

All the evidence necessary to an understanding of the case 
is embraced in the charge of the court. The following verdict 
was returned: 

“We, the jury, find in favor of the plaintiff an error in the 
deed, and give the plaintiff the house and lot without rents or 
interest, and that deed be vested in the plaintiff for the use of 
his family.” 

The defendant moved for a new trial on the following 
grounds : 

Ist. Because the verdict was contrary to the following 
charge: “This is a suit brought by Holmes Sells for the use 
of his wife and child, against the defendant, to recover a cer- 
tain city lot, on the ground that it was purchased as a home- 
stead with money arising from the sale of a homestead set apart 
according to the laws of this state; that the deed for the prop- 
erty in question should have been taken so as to express said 
homestead right, but by mistake, or violation of duty of the 
agent, Rondeau, to so make the purchase, the deed was made 
to Mrs. Amy H. Sells in her capacity of free trader. Plaintiff 
prays on this ground a reformation of the deed, so as to speak 
what they allege as the true intent of the parties, and that they 
may recover the property. I charge you that the pleadings 
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and the parties do not make a case for the reformation of the 
deed, because the maker of the deed, Orme, is not party de- 
fendant, and you can make no decree to affect him. But if 
you believe, from the evidence. that there was a homestead set 
apart legally to Holmes Sells as the head of a family ; that 
this homestead was permitted to be sold by the ordinary; that 
it was sold and the purchase money was reinvested in the 
premises in dispute, and that the taking of the deed to Amy 
H. Sells, as free trader, was by mistake of the agent to so 
take the deed, or that he violated his trust in so taking it, 
you may find that the legal effect of that deed is to pass the 
title from Orme to Holmes Sells and family as a homestead, 
and that the plaintiff is entitled to recover the premises in 
dispute, it being a rule of equity that trust funds may be fol- 
lowed into whatever property they may be traced, and the 
property recovered. It is not necessary that it should be the 
identical money or bills, but the proof should satisfy your 
minds that the money realized from plaintiff’s homestead is 
now in the property in dispute. If you are satisfied of this 
fact from the proof, and there is no reason shown by the de- 
fendant why his equity is not paramount to this, it will be 
your duty to find for the plaintiff in the manner I have pre- 
scribed. It all depends upon the truth and good faith of the 
plaintiff’s case, of which you are the sole judges under the 
rules of law given you in charge. In order to arrive at a 
proper conclusion, you are to weigh all the circumstances 
against this theory, as well as those in its favor. One cireum- 
stance is the mortgage which it is alleged, and upon which 
proof has been offered, that Mrs. Sells made to Kyle of the 
same property, in her capacity as free trader. If you believe 
she did make such a mortgage, it is a circumstance which 
goes to illustrate the truth or falsity of the plaintiff’s case; 
and if that circumstance satisfies your minds that the plaintiff's 
claim is untrue and not founded in good faith—that it is so 
inconsistent with the facts they set up to entitle them to re- 
eovery, that both cannot be true—it will be your duty to find 
for the defendant. There is also another circumstance of like 
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character in the proof admitted to the point, that within a short 
time afier the mortgage to Kyle, Mrs. Sells, as a member of 
the firm of Rondeau & Company, drew out of the firm an 
amount of money sufficiently large, or nearly so, to represen 
said homestead fund. If you believe that this circumstance, 
like the others, goes to prove and does prove to your satis- 
faction, that this purchasing of the property was as a home- 
stead, but by mistake or the acts of a faithless agent, the deed 
was not taken in that right, has no foundation, or insufficient 
foundation in truth, it will be your duty to find for the de- 
fendant. This cireumstance has also another bearing upon 
this case, and that is: if the facts were in all material matters 
as alleged by plaintiff, but notwithstanding the mortgage al- 
Juded to was made to Kyle in accordance with the right ex- 
pressed in the deed, and then Mrs. Sells drew out of Rondeau 
& Company, from the money obtained from Kyle, an amount 
in representation of the homestead, then it would be your 
duty to find for the defendant, on the ground that this de- 
stroys the entire basis of plaintiff’s case; for in that case the , 
homestead fund could not be in this property. But on this 
point, if you believe from: the evidence that the amount so re- 
ceived from Rondeau & Company was on another account, or 
from another source, you would be authorized to conclude 
that that money was not the proceeds of the homestead. De- 
fendant asks me to charge in writing as follows: ‘If you be- 
lieve, from the evidence in this case, that the plaintiff was 
guilty of fraud in having the deed made as it was to Mrs, 
Sells, as a free trader, and that she practiced a fraud upon J. 
C. Kyle in mortgaging this property to him in that character, 
and received a benefit thereby by getting a portion of the 
money raised upon such mortgage, she cannot take advantage 
of her own wrong and recover in this case.’ I cannot give 
the charge in the language couched, because Kyle, to whom 
the mortgage was made, is not a party to this proceeding; but 
I do charge you, as heretofore, that this is a cireumstance from 
which you may conclude that plaintiff’s case has no founda- 
tion ‘in truth or good faith. If you believe that defendant 
Von, Li. 18. 
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purchased at an assignee’s sale, upon a judgment which sold 


this property subject to this incumbrance, or that at the sale 
notice was given of this claim, so that the purchaser must have 
known it, that sale is no bar to plaintiff’s recovery, if, in all 
material matters, as charged, they have proven their right to 
you, their legal right. I charge you that you need not con- 
sider the evidence as to the personalty exempted, and its hav- 
ing been added to or expended upon this property. If a 
homestead is made out, whatever is put upon it follows that 
title. If personalty exemption and homestead have been 
blended, that concerns the creditors of Holmes Sells, who 
have their remedy, and not this defendant. This, gentlemen, 
is a ease for your consideration alone, upon applying the law 
as I have given it in charge, to the facts. Upon the latter 
you are supreme. If, as instructed, you find for the plaintiff, 
you will frame your verdict so as to express that the deed 
from Orme to Amy H. Sells, free trader, shall have the legal 
effect to put the title in this property in Holmes Sells, the head 
of his family, as a homestead under the laws of Georgia, and 
that the plaintiff recover the premises in dispute, with such 
rents or mesne profits as the evidence satisfies your minds they 
are entitled to, from the time defendant took possession until 
now. Ifthe plaintiffs have not established their case to your 
satisfaction, under the proof and the law as given you in 
charge, you will say, ‘we find for defendant.’” 

g as follows: “If 


5 
you believe, from the evidence, that there was a homestead 


2d. Because the court erred in chargin 


set apart to Holmes Sells, legally, as the head of a family ; 
that this homestead was permitted to be sold by the ordi- 
nary; that it was sold, and the purchase money was rein- 
vested in the premises in dispute, and that the taking of the 
deed to Amy H. Sells, as a free trader, was by mistake of the 
agent to so take the deed, or that he violated his trust in so do- 
ing it, you may find that the legal effect of that deed is to 
pss the title from Orme to Holmes Sells and family, as a 
homestead, and that the plaintiffs are entitled to recover the 
premises in dispute, it being a rule of equity that trust funds 
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may be followed into whatever property they may be traced, 
and the property recovered.” 

3d. Because the court erred in charging the jury “that if 
they believed from the evidence that the money received by 
Mrs. Sells from Rondeau & Company, if any was received 
after the mortgage of the premises in dispute to Kyle, was on 
another account than the homestead account, they would be au- 
thorized to conclude that that money was not the proceeds of 
the homestead.” 

4th. Because the court erred in refusing to charge as re- 
quested by defendant’s counsel, as set forth in the charge of 
the court in the third ground in this motion. 

5th. Because the court erred in charging as follows: “ You 
need not consider the evidence as to the personalty exempted, 
and its having been added to, or expended upon, this property. 
If a homestead is made out, whatever is put upon it follows 
that title. If personalty exemption and homestead have been 
blended, that concerns the ereditors of Holmes Sells, who 
have their remedy, and not this defendant.” 

The motion was overruled and defendant excepted. Error 
is assigned upon each of the aforesaid grounds of exception. 


D. F. & W. R. Hammonp; B. H. Hinz & Sov, for plain- 


tiff in error. 


Marcenius A. Bett; W. A. TiagNer; A. W. Ham- 
MOND & Son, for defendant. 


McCay, Judge. 


1. If the truth of this case is as claimed by the defendant in 
error; if honestly and fairly, his homestead was laid off out 
of his own property, and it was sold and the proceeds dis- 
posed of as he claims, and with the object and intent he claims, 
and by reason of the mistake of his agent, the formal title 
was made to Mrs. Sells, and the plaintiff in error bought it 
with full notice of the facts, it is eminently just that Sells, 
who had no part in the firm of Rondeau & Company, and who, 
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by this mistake, would lose his land, should be protected, es- 
pecially against the plaintiff in error, who acted with his eyes 
open and at his own risk. Why should Sells’ land go to pay 
Rondeau & Company’s debts? What equities should arise 
in favor of Murray who was fully notified that this land was 
not Mrs. Sells,’ and who purchased it, speculating upon his 
chances of showing that the Jand was hers, notwithstanding 
the notice to him? Very probably he felt quite certain the 
claim of Sells was untrue, and that he, Murray, would sue- 
ceed in establishing that view of it. He has failed in doing 
that to the satisfaction of a jury, and must take the consequen- 
ces. The jury having found the facts for the plaintiff below, 
we are to treat them in our inquiries as to the law arising 
thereon, as with the plaintiff below. We are to assume that 
the place sold to McPhee was the property of Sells, as the 
head of his family ; that with a part of the money he bought 
the Jand in dispute from Rondeau & Company, that he did so 
in good faith, with intent to reinvest the proceeds of his home- 
stead in it, and that by a mistake, or by ignorance, or fraud 
of the agent sent to Orme, the deed was made, not to himself 
but to Mrs. Sells, as a free trader, and that the defendant be- 
low bought the land with full notice of the facts. Assuming 
this, we have not the slightest doubt that under the law such 
a mistake will not be permitted to deprive him of his property. 
If this mistake did in fact occur, Mrs, Sells (free trader) was 
a trustee for Sells as the head of his family. Equity would 
have arrested the mistake as to her, and against purchasers from 
her with notice. We do not see that any irregularity in the 
sale to McPhee of the homestead can affect the question as 
to Murray. Mrs. Sells did not, if the case be as the plaintiff 
below claims it and as the jury has jfound, pay for the Ron- 
deau property in any way. ‘The money came from Sells ; where 
he got it is immaterial ; he did not pay it to Rondeau & Com- 


pany for the purpose of buying the property for Mrs. Sells, 
free trader. It was intended to be his own property ; the in- 
vestment of the money he got from McPhee and Mrs, Sells 
(the free trader) had nothing to do with it. Nor is it material 
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whether the mode taken to reinvest was by consent and ap- 
proval of the ordinary, so far as the present dispute was con- 
cerned, Admit that McPhee was defrauded by Sells, still, if 
Sells took the money and invested it as a homestead, for him- 
self, as the head and trustee of his family, he had a right to do 
itas against Rondeau & Company and their creditors, though 
he had a dozen homesteads. ‘Though his own creditors might 
object, what right have the creditors of Rondeau to find 
fault. Sells was not one of that firma, and if he intended to, and 
did in fact, invest the money he got from McPhee, as he says 
he did, and the deed was by mistake made to Mrs. Sells, (free 
trader,) Sells, as the head of his family, has as much right to 
correct the mistake as though John Doe had invested money, 
as the head of his own family, and by mistake the deed had 
been made to Amy Sells, free trader. Some of the facts in 
the record go to ereate a strong suspicion that the whole story 
is a got up thing to hide Rondeau & Company’s property, and 
had the jury found for the defendant below their verdict could 
have been sustained on this ground. But the judge put all 
these circumstances fairly before the jury, and put them, as we 
think, strongly for the defendant. But if Sells did put the 
McPhee money into this property, as he says, and as Ron- 
deau says, and with the intent and object stated, the case for 
the plaintiff below was very clear under the law. It is the 
simple case of a man buying property, and by a mistake in 
the deed, the title is made to a wrong name and wrong person, 
That is the legal aspect of it if the jury have found rightly 
on the facts. That the money Sells used to make the purchase 
was chargeable with the homestead interest, or claimed to be 
charged, has little todo with it. ‘The McPhee property never, 
in any sense, belonged to Mrs. Sells, free trader. It was set 
apart to Sells, as the head of his family, as a homestead for 
them under him, and he being no part of the firm of Rondeau 
& Company, there is no reason why his property, or the pro- 
ceeds of it, should go to their debts. 

2. Properly, the objection to the amendnient is not before 
us. The decision of the court overruling it occurred at the 
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trial and no interlocutory bill of exceptions was filed. The 
allowing of the amendment is not one of the grounds for a 
new trial, and the bill of exceptions now before us, was not 
signed by the judge until after his judgment overruling the 
new trial, which was more than thirty days after the adjourn- 
ment of the court at which the trial before the jury took place. 
But as there may be some question whether, if the amend- 
ment was not good, the verdict and charge are illegal, based, 
as they are, upon the idea that the jury might treat the deed 
from Orme as a mistake, and as though it were reformed, we 
feel it to be our duty to decide whether the amendment was 
properly allowed. Under section 3082 of the Code, a suitor 
may choose his forum. He is not compelled to go into equity, 
and the superior courts are clothed with full power to mould 
their verdicts and judgments so asto grant equitable relief. 
Without doubt, under the facts set forth in the amendment, 
equity would grant the relief sought. And under the broad 
power of this section, we think the amendment was properly 
allowed; perhaps the prayer for a formal reform could not be 
granted for want of Orme as a party. But the court might, 
as against the defendant, who is charged with full notice, de- 
eree that he shall stand in Mrs. Sells’ shoes, who, if the facts 
stated in the plea be true, is clearly only a trustee for the per- 
sons who should have been the named grantees in Orme’s 
deed. It is a purely technical objection to say that this is a 
purely equitable proceeding. A: court of law can do all that 
is asked, without any help from the peculiar processes or forms 
of proceeding usual in equity. Nothing is required but to 
recognize as legal, rights which are, in fact, perfect equities, 
and enforce them. If the section of the Code enlarging the 
jurisdiction of the superior courts, as courts of law, does not 
go this far, it might as well be dropped altogether. Nor is it 


any good objection to this amendment that the original pro- 
ceeding is in the statutory form. No new parties are intro- 


duced, no new right of action is asserted ; the amendment is 
merely to state fm a new form, the right which is claimed in 
the original declaration, to-wit: that the title is in Sells, as 
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the head of his family; and in this respect it comes within 
even the narrow rule laid down. We think, therefore, the 
jadge was right in allowing this amendment and in admitting 
evidence to support it, and in charging the jury as he did as 


to its power under it. 

3. The objection that a mistake to be corrected must be 
mutual, is true of a simple mistake, for if both parties be not 
mistaken, one of them has either acted bona fide, and has a 
right to his bargain, or he has been guilty of fraud, which 
stands for relief upon its own ground. But here, Orme was 
a mere nominal party to the deed, The real contractors were 
Sells and Rondeau & Company. Orme lost all interest when 
his money was paid, and he did not care to whom he made the 
deed, if Rondeau & Company were willing. Assuming, 
which we must do, in asserting the legal proposition, that this 
trade between Sells and Rondeau did take place, as they both 
say, and as the jury has found, it would be very extraordinary 
if equity would be so hampered by the technical rule that 
mistakes in contracts must be mutual to be corrected, as to 
refuse to interfere, when, as to the parties really at interest 
and really contracting, the mistake was mutual, because Orme, 
the mere nominal party, holding nothing but the paper title, 
and who was already bound by his bond to make the deed 
to Rondeau & Company’s direction, was not mistaken. To do 
so would, indeed, be sticking in the bark, and would be ut- 
terly at variance with that broad rule so familiar and so dear 
toa court of equity, that it will look to the substance and not 
to the form of matters which come before it. 

4. We do not think the court erred in hischarge. Insub- 
stance he did say that all the defendant’s equities were to be 
considered, if the jury deemed them superior to the plaintiff’s, 
and had the jury been satisfied from the evidence that Ron- 
deau & Company had any tangible interest in the property, 
we think. under the charge, it would have been their duty to 
burden the plaintiff’s recovery with the discharge of that in- 
terest. But if Sells and Rondeau tell the truth, the title to 
this land was really in Sells, and he was entitled to recover 
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it; and any interest Rondeau & Company had in it, or Mrs, 
Sells, as a free trader, had, the defendant would, in equity, and 
under the pleadings at law, have a right to set up as a charge 
upon the land, There is quite strong proof that Rondeau & 
Company furnished the material and much of the work to 
build the houses, though Rondeau testifies that Sells always 
kept money on deposit with him to pay for these things, and 
that they were paid for. But in no event, under the evidence, 
could these equities have been considered by the jury, for the 
simple reason that there was no evidence at all as to the value 
of these advances of work and material by Rondeau & Com- 
pany. Any consideration of them, with a view of decreeing 
in their favor, would have been improper, because there was 
not a particle of evidence as to the value or extent. 

5. We think the charge as to the fraud of Kyle was prop- 
erly refused. Murray can not plead as against even Mrs, Sells‘ 
the fraud on Kyle, if there was a fraud. He, Murray, has 
nothing to do with Kyle, who doubtless will take care of him- 
self, and he is no privy of Kyle’s. Courts do not undertake 
to hold people to their acts, which are false or untrue, except 
as against persons who have been injured by the fraud, or 


who have acted on it as a consideration moving them to act, 
and there is no pretence of that as to Murray. We doubt if 
this written request fairly means anything more than that 
Kyle was defrauded. The parties are bound by that fraud, 
even as to Murray. But it is contended that the request has 
a wider range, and that in this refusal the court declined to 
charge, that if the deed to Mrs. Sells and to Kyle was only 
part of a scheme to defraud Rondeau & Company’s and Mrs, 
Sells’ creditors, then they would be bound. But this is in 
fact the whole of the defendant’s case, and was given in the 
very strongest terms by the judge. Nor was it possible for 
them to suspect that by his refusal of this charge he had re- 
pudiated what he so strongly and emphatically told them was 
the very point of the case. Indeed, that and that alone was 
the issue on trial. It was not material as a matter of law 
whether it was Sells’ homestead money for his private money 
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that bought this land. IRPf Sells saw fit even of his private 
money, or of money which he fraudulently got from McPhee, 
to buy this land for the special use of himself, as the trustee 
of his wife aud son, under the terms of the homestead act, and 
the deed was made by mistake to Mrs. Sells, as a free trader, 
then, as against Mrs. Sells or her creditors, or the purchaser at 
bankrupt sale, with notice, the plaintiff was entitled to re- 
cover. But if the scheme was a mere device to cover Ron- 
deau & Company’s property, or Mrs. Sells’ property, from 
the debts of the firm, then he did not-have a right to recover. 
The judge gave this to the jury as the law, perhaps not so 
strongly for the plaintiff as he ought, and there is nothing in 
his refusal of this charge as to the fraud upon Kyle that in 
the least takes back or modifies this main point, and the jury 
fully understood this. 

6. The true complaint in this case is with the verdict of 
the jury. They saw fit, in spite of the various indicia of 
frand on Rondeau & Company’s erediters, pointed out so 
strongly by the judge, to believe Sells and Rondeau; and 
so believing, they found for the plaintiff. There is a great 
deal of evidence in the record tending to show that the 
truth of the case is with the defendant, and had the jury so 
found we should have said, amen. But the contrary is the 
case, and we have no right to interfere. Two witnesses sus- 
tain the verdict entirely and emphatically. On the other 
side, there are very suspicious circumstances—but that is all, 
going to discredit Sells and Rondeau. The jury, after 
weighing all, have believed Sells and Rondeau; and as we 
have said in such cases so often, we have not the right to in- 
terfere. By our law the jury’s verdict is final upon facts 
like these. 

Judgment affirmed. 
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F. S. Brockett, for ‘use, ete., plaintiff in error, vs. Jesse J, 
BraprForp, sheriff, defendant in error. 


1. That the name of the plaintiff has been twice changed by amendment 
in the progress of a suit, is no ground to quash the execution based 
upon the judgment obtained therein. 

2. Two executions were in the hands of the sheriff. He also had the pro- 
ceeds of the sale of the defendant’s property, not enough’to satisfy 
both executions. The owner of the junior fi. fa. gave him notice to 
hold up the amount due on the senior as he intended to contest its 
validity. Thereupon, the sheriff retained such sum, but paid over to 
the junior fi. fa. the remainder of such fund. Pending the contest 
upon the validity of the older execution, arising upon a rule against 
the sheriff, the defendant died, and the ordinary allowed to his family 
a sum of money for their year’s support. His widow, thereupon, pe- 
titioned the court to have the balance in the hands of the sheriff paid 
over on said allowance. The court so ordered, and directed further 
that the sheriff pay over the amount due on said senior execution with- 
in thirty days, and in default thereof, that he be atuached for contempt’ 

Held, that inasmuch as the claim of the widow was not in the sheriff's 
hands when he made the appropriation of the proceeds of the defend- 
ant’s property, by retaining the amount due on the senior fi. fa. for 
the payment thereof, and crediting the balance on the junior ji. fa., 
such subsequently acquired lien should not have been allowed to inter- 
fere with the rights of the parties as they stood at that time. 


Rule against sheriff. Lien. Judgments. Appropriation 
of payments. Before Judge JamMes JoHNson. Muscogee 
Superior Court. November Term, 1873. 


This case was before the supreme court in 45th. Georgia Re- 
ports 93; 49th Ibid., 551. 


For the facts, see the decision. 
Henry L. Bennine, for plaintiff in error. 


L. T. Downtxnc; Peasopy & Brannon; Warrrie & 
GustTIN, for defendants. 
Warner, Chief Justice. 


This was a rule against the sheriff of Muscogee county re- 
quiring him to show cause why he should not pay over to 
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plaintiff in fi. fa. the money in his hands arising from the sale 
of the property of Winter, the defendant therein. The pro- 
ceeds of the sale of defendant’s property, as appears from the 
record, was $3,500 00. On the day of the sale, the plaintiff, 
Peters, placed his fi. fa. in the sheriffs hands with the notice 
to retain the money due thereon. ‘The sales of the property 
were made in April and May 1871. The sheriff retained an 
amount of money in bis hands sufficient to pay the amount 
of the Peters fi. fa., which was the oldest, but paid the balance 
in his hands to the Brockett fi. fa., under which the property 
was sold, and which was credited thereon, amounting to $2,- 
500 00 leaving a balance due thereon unpaid. Brockett con- 
tested the validity of Peters fi. fu., insisting that it was void, 
on the ground that pending the suit in which the judgment 
was obtained, that the name of William C. Daniel was inserted 
as plaintiff therein, in lieu of Peters, by an order of the court, 
and that by another order of the court, the name of Daniel 
was erased, and that of Peters reinstated, so that the judgment 
was rendered in the suit in favor of Peters, as it was originally 
brought. During this contest between the parties for the money 
claimed by Peters on his fi. fa., the rule against thesheriff still 
pending, Winter, the defendant in both fi. fas., died, and his 
widow obtained an allowance for her year’s support out of the 
estate of her deceased husband, by an order of the ordinary of 
Bibb county, for the sum of $5,000 00 which was dated 27th 
June, 1873. Thetime ofthe death of Winter does not appear, 
but it was admitted on the argument that he did not die until 
long after the granting of the rulenisi against thesheriff. A 
certified copy of the order of the ordinary of Bibb county 
was placed in the sheriff’s hands some time in the year 1873, 
the exact date does not appear, claiming the money in his 
hands as a superior lien to either of the contestants there- 
for. The questions involved in the case were submitted to the 
judgment of the court without the intervention of a jury. 
The court allowed the sum of $720 00, the amount claimed by 
Mrs. Winter, as a superior lien, and ordered the sheriff to pay 
that amount to her, and also ordered that he should pay the 
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sum of $988 40 to the Peters fi. fa., within thirty days, and 
in default thereof, that he be attached for contempt of court, 
and this judgment of the court was excepted to and error as- 
signed thereon. 

1. We find no error in the refusal of the court to quash the 
Peters fi. fa. The court may have had good and sufficient rea- 
sons showed to it at the time, for passing the orders changing 
the names of the parties to the suit in which the judgment in 
favor of Peters was obtained ; the legal presumption is that it 
had, and the most that can be claimed is that the proceedings 
were irregular, but that would not make the judgment void. 

2. This is a proceeding against the sheriff for contempt of 
court, for retaining money in his hands collected by him in 
violation of his duty as sheriff, and the question is, has he vio- 
lated his duty, so as to subject him to an attachment for con- 
tempt of court? What has hedone? He sold the property of 
the defendant for $3,500 00, and after retaining a sufficient 
amount in his hands to pay off the Peters fi. fa., which he was 
notified to retain, and which was the oldest fi. fa., he paid the 
balance of the money in his hands arising from the sale of the 
defendant’s property, to the Brockett fi. fa. under which the 
property was sold, there being no older lien in his hands at 
the time entitled to claim the money, except the Peters fi. fa., 
and he retained money enough to pay what was due upon that 
at the time he was notified to hold it. ‘The sheriff, in con- 
templation of the law, appropriated the money first to the 
payment of the Peters fi. fa., which was the oldest lien in his 
hands, by retaining the money for its payment, and then paid 
the balance to the Brockett fi. fa. We think he pertormed 
his duty, in view of the facts, as the same existed at the time 
he acted upon them. It was not his duty to retain all the 
money in his hands when he was only notified to hold enough 
to pay the Peters fi. fa., there being no other older lien in his 
hands entitled to claim the money than the Brocket fi. fa. 
The sheriff appears to have acted in good faith in the matter. 
Assuming Mrs, Winter’s claim to be one of superior dignity, 
the sheriff had no notice of it at the time he acted in paying 
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out the money to the Brockett fi. fa. and could not have had 
any, as Winter was not then dead. When the court orders 
him to pay Mrs. Winter’s claim of $720 00 and the Peters 
fi, fa. out of the money in his hands, it orders him to be attached 
for contempt for paying, at least $720 00 to the Brockett fi. 
fa., ata time when he could not possibly have had any notice 


of her lien npon the money. Inasmuch as the lien of Mrs. 
Winter was not in the sheriff’s hands at the time he made the 
appropriation of the money arising from the sale of Winter’s 
property, to-wit: retaining the amount due on the Peters fi. 
fa. for the payment thereof, and crediting the balance of the 
money on the Brockett fi. fa., the subsequently acquired lien 
of Mrs. Winter, should not have been allowed to interfere 
with the rights of the parties as they stood at that time. 
Peters is entitled to have the amount due on his fi. fa. from 
the sheriff, at the time the notice was given to him to hold 
the money, and the rule should be made absolute against him 
for that amount, and the rule discharged against him so far as 
the payment of Mrs. Winter’s claim is concerned, and as to 
the amount credited on the Brockett fi. fa., and it was error, 
in view of the facts of this ease, to allow the claim of Mrs. 
Winter, and to subject the sheriff to the payment thereof by 
granting a rule absolute against him. 

Let the judgment of the court below be reversed so far as 
it allows the claim of Mrs. Winter to be enforced against the 
sheriff, and the court proceed to render its judgment in the 
case, in conformity with this opinion. 


EvizABeTH J. Mouncenr, plaintiff in error, vs. Mastin H. 
DvuKE, administrator, defendant in error. 


J. It is not necessary that an acceptance of a trust should be in writing. 
It may be done by acts as well as words. Code, section 2339, 

2. Although the words of a deed or will may be such as do not create a 
separate estate in the wife, yet if the husband accept the apr ointment 
of trustee for his wife under order of the chancellor, and receives prop- 
erty as such, recoguizes it as belonging to his wife, and admits that it 
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is hers during his life, the wife can maintain a bill against the legal 
representative of hér husband after his death for such property, or for 
the property in which the same may have been invested by the husband, 
. In this case there was sufficient evidence that the husband, as trustee, 
received money from the former trustees of the wife, and of bis in- 
vestment of the same in the land in controversy, to entitle complain- 
ant to have had the case passed on by the jury. 


Trusts. Husband and wife. Estoppel. Before Judge 
Kippoo. Randolph Superior Court. May Term, 1874. 


Elizabeth J. Mounger filed her bill against Mastin H, 
Duke, as administrator upon the estate of Edwin Mounger, 
deceased, making, in brief, the following case: 

On December Ist, 1869, complainant, then Elizabeth J. 
Allen, and Edwin Mounger were married. Her husband 
was insolyent but she was possessed of a considerable estate, 
real and personal, for her life, remainder to her children. 
This property was conveyed by her father, William Ball, to 
her brothers, William G. Ball and James G. M. Ball, in trust 
for the sole and separate use of complainant during her life, 
remainder to her children. Some time in the year 1851 said 
trustees were removed and her said husband appointed in 
their place by the chancellor. Said trustee thus became pos- 
sessed of property to the value of $10,000 00. With a part 
thereof, on March Ist, 1853, he purchased from one Daniel 
Rumph six hundred and seventeen and a half acres of land 
in Randolph county, at the price of $3,000 00, iaking the 
title to himself individually. Subsequently, on November 
17th, 1859, he purchased from Manning G. Stamper, with a 
portion of said trust estate, two hundred and two and a half 
acres of land in said county, taking the title to himself indi- 
vidually, for the sum of $1,000 00. On February 5th, 1861, 
said trustee, with James L. Ross, purchased from William 
Glover, as administrator of Joshua Pharaoh, deceased, lot of 
land two hundred and thirty-one, in the ninth district of 
Randolph county, containing two hundred and two and one- 
half acres, for the sum of $500 00. The title to the interest 
thus purchased by said trustee was taken to himself individ- 
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ually, though the trust funds aforesaid were again used in 
paying therefor. On April 10th, 1862, said trustee pur- 
chased, with the funds aforesaid, from James L. Ross, seventy- 
five acres of land for the sum of $500 00, taking the deed 
thereto in his own name. Said trustee thus expended $4,- 
750 00 of the funds of said estate in the purchase of nine 
hundred and ninety-seven and one-half acres of land, taking 
the title to the same in his own name. On December 13th, 
1871, Edwin Mounger died, leaving little or no means what- 
ever. Soon after his death complainant, for the first time, dis- 
covered that the title to the land aforesaid had been taken to 
him individually, and not as trustee. During his life he 
never made any claim to the same, but invariably referred to 
said property as belonging to complainant and her children. 
At the time of his death complainant was possessed of per- 
sonalty, consisting of horses, mules, cows, hogs, household and 
kitchen furniture, to the value of $1,000 00, making an es- 
tate of $6,000 00 by including the realty aforesaid. At the 
October term, 1872, of the court of ordinary of Randolph 
county, the defendant, who married a daughter of complain- 
ant, was appointed the administrator of her deceased husband. 
Said administrator claims that the realty aforesaid, as well as 
said personalty, belongs to the estate of his intestate, and he 
intends to take possession of the same and to eject complain- 
ant. Waiving discovery, she prays as follows: Ist. That 
the defendant may be enjoined from interfering with the pos- 
session of complainant, of said realty and personalty. 2d. 
That said property may be decreed to be the sole and separate 
property of complainant during her natural life, with remain- 
der to her children, 3d. That the’ writ of subpoena may 
issue, 

The answer of the defendant denied that Edwin Mounger 
ever accepted said trust, or that he admitted that the property 
aforesaid had been purchased with trust funds; alleges that he 
always claimed said property as his own. 

Upon the trial the complainant introduced the following 
evidence: 
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Ist. Deed executed by William Ball, on July 25th, 1832, 
conveying to William B. Ball and James G. M. Ball three 
negroes, in trust for the benefit and use of his daughter, Eliza- 
beth J. Allen, during her natural life, remainder to her chil- 
dren. 

21. Deed of similar character, between the same parties, 
bearing no date, and conveying one negro, 

3d. Will of William Ball, in which the preceeding gifts are 
recited as “in trust for the said Elizabeth and the heirs of her 
body.” It also directs, after disposing of certain property, 
that the remainder of his effects should be equally divided be- 
tween his legatees. James G. M. Ball qualified as executor in 
March, 1837. 

4th. Decree of the chancellor, passed at April term, 1851, of 
Randolph superior court, appointing Edwin Mounger as trus- 
tee for claimant in place of William B. Ball, removed from 
the state, and James G, M. Ball, resigned, 

5th. The deeds referred to in the bill conveying certain lots 
of land in Randolph county to Edwin Mounger individually, 
alleged to have been paid for with the funds of the trust es- 
tate. 

6th. Letter of date January 28th, 1851, from William B. 
Ball to Edwin Mounger, in which he objects to paying to the 
latter the trust funds in his hands until said Mounger shall 
have been appointed trustee. 

7th. Letter of date October 20th, 1851, from the same to 
the same, in which the writer expresses himself “glad that the 
business has been arranged,” and promises to send check for 
funds in his hands in December. He also stated that he 
“never felt safe in giving up the trust until some one was le- 
gally appointed to receive it.” ° 

The complainant then established by several witnesses that 
the lands in controversy were paid for with the proceeds of 
what was claimed to be the trust estate; that Edwin Mounger 
received into his hands funds from the former trustees ; and 
that he, during his life, recognized that the property belonged 
to his wife and children. 
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Upon complainants announcing closed, the defendant moved 
for a non-suit upon the following grounds, to-wit : 

Ist. Because the words used by said William Ball in the 
two deeds to William B. Ball and James J. M. Ball, convey- 
ing the four negroes in trust for the use and benefit of com- 
plainant, did not create in her a trust and separate estate. 

2d. Because the words used in said will of William Ball in 
making said gifts and bequests to complainant, did not create 
a separate and trust estate in her. 

3d. Because the evidence submitted did not authorize a 


decree. 
The motion was sustained and complainant excepted. 


WorriLi & Cuastain, for plaintiff in error. 


H. & I. L. Frevper, for defendant. 


TrippE, Judge. 


1. Section 2339 of the Code enacts that an acceptance of 
a trust may be by acts as well as words, and that after accept- 
- ance no disclaimer will remove the character of trustee. 

2. Although the words of a deed or will were not such as 
to constitute a separate estate in the wife, and under such 
words as were used, the husband could, before the act of 1866, 
have claimed title by virtue of his marital right, yet if he 
himself accepts the position of trustee, receives the property 
as trustee, treats it as such, acknowledging it to be trust prop- 
erty during his life, neither he, or his representative after his 
death, can deny the character in which the property was re- 
ceived by the husband. The principle involved in this point 
arose and was decided in the case of Brown vs. Kimbrough et 
al., 51 Georgia, 35. The reasons are given in that case show- 
ing that an acceptance of a trust, or the creation of one, by the 
husband, operates upon the construction to be given to the 
conveyance, and words, which would not, where a third per- 
son is the grantor or trustee, create a separate estate in the 
wife’s will, do so where the husband is the grantor, or does 

VoL. Li. 19. 
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himself accept the office of trustee, under a conveyance made 
by another. That decision controls this point in this case, and 
we think there was error in sustaining the motion to dismiss 
on this ground. 

3. We think the testimony as to the hushand’s having, as 
trustee, received money from a former trustee of his wife, and 
of his investment of the same, was sufficient to entitle the 
complainant to a hearing before the jury. What the jury 
should have done we do not say. But they should be allowed 
to determine the facts under the principles which should con- 
trol the case, to be given them in charge by the court. 

Judgment reversed. 


WitiraM A. Davis ef al., plaintiffs in error, vs. Haywoop 
BRooKINS, ordinary, for use, ete., defendant in error. 


When a portion of the distributees of an estate brought an action against 
the administrators for their distributive shares, and it appeared on the 
trial, that the administrators had, in their returns to the ordinary, — 
charged on one side of the account the amounts with which they were 
chargeable, and on the other side the amounts paid out by them, not 
only to charges against the estate, but also amounts they had paid to 
portions of the distributees, on account of their shares, and then struck 
a balance and reported that balance as due the estate: 

Held, that a balance so found, was not a proper basis from which to as- 
certain the amount due any one, or more, of the distributees. 


Administrators and executors. Accounts. Before Judge 
HerscHEL VY. JoHNsON. Washington Superior Court. Sep- 
tember Term, 1873. 


The above head-note states the sole point passed on in this 
case so clearly that any further report is unnecessary. 


LANGMADE & Evans; SaAnrorp & Furman; H. D. 
Capers, for plaintiffs in error. 


R. L. WorTHEN, by PEEPLEs & HowE Lt, for defendant. 
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McCay, Judge. 


We do not express any opinion on the questions made in 
the bill of exceptions on the charges of the court, for the 
reason they are not certified to be true. If parties see fit 
to fail to get the judge to verify their points, at the term 
when the new trial is moved, they must take the consequences 
of any failure in the judge’s memory. But it is patent to us, 
unless we wholly mistake the returns put in evidence, that 
the jury have found their verdict on a mistake as to, the effect 
of the last return of the administrators. That return admits 
that they have on hand, and have had since 1861, about 
$2,500 00, but it does not follow that this sum is due to these 
plaintiffs, or any of it. The question is not what the admin- 
istrators have on hand arising from the assets, but whether 
there is anything in hand belonging to these plaintiffs. What 
is there, may, and as it appears to us does, mainly belong to 
the two or three out of the thirteen distributees, who had, in 
1861, got nothing. The true way to find the amount due, is 
to find what amounts went in the hands of the administra- 
tors. Then what amounts are charges against the estate as 
debts, expenses, etc., find one-thirteenth of this, and then in- 
quire if each of the plaintiffs has or has not got his one-thir- 
teenth. We do not make the calculation because the vouch- 
ers are not in the record, and it is impossible to say what pay- 
ments were to debts or expenses, and what to the heirs as 
such. We think justice requires a new trial, and that the 
writing off, as required by the judge, does not fully meet the 
case, 

Judgment reversed. 


Homer V. Gopseg, administrator, plaintiff in error, rs. 
GrorGe W. Sapp, defendant in error. 


The admissions or declarations of an executor are only competent evidence 
as to his own acts after he became clothed with such trust, and do not 
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bind the estate which he represents in so far as they refer to what was 
told him by his testator during life. 


Executors and administrators. Admissions. Evidence. 
Before Judge Gipson. Burke Superior Court. November 
‘Term, 1873. 


For the facts, see the decision. 


Corker & Dickson, for plaintiff in error. 


J.J. JONES, for defendant. 


Warner, Chief Justice. 


This was an action brought by H. V. Godbee, administra- 
tor de bonis non with the will annexed ‘of F. G. Godbee, de- 
ceased, against G. W. Sapp, on a promissory note for $1,- 
650 00. The defendant pleaded that the note was given 
without any consideration. On the trial of the case, Jones, 
a witness for the defendant, was offered to prove “that Per- 
kins said to witness at the time of the appraisement of the 
estate of deceased, F. G. Godbee, that F. G. Godbee, deceased, 
told him before his death, that he had never received from de- 
fendant the amount of the note given him by Sapp for the 
sum of $1,650 00.” To the admission of the foregoing evidence, 
the plaintiff objected, which objection, was overruled by the 
court, and the plaintiff excepted. The jury, under the charge 
of the court, found a verdict for the defendant as to the 
amount of the $1,650 00 note. In our judgment, the court 
erred in admitting in evidence the declarations of Perkins, 
as to what he and Godbee said in relation to the $1,650 00 
note. ‘The admissions or declarations of Perkins were only 
almissible as to his own acts and conduct, after he became 
clothed with the trust as executor. What Godbee told him, 
was merely hearsay evidence, and should not have been_ re- 
ceived. The evidence as set forth in the bill of exceptions, 
was also objectionable on the ground that it did not tend to 
prove the failure of the consideration of the note. The evi- 
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dence as set forth in the bill of exceptions is, that Perkins said 
to the witness, that Godbee told him before his death that he 
had never received from the defendant, the amount of the note 
given him by Sapp for the sum of $1,650 00. Godbee held 
Sapp’s note for that amount, and if he had never received the 
amount of the note from Sapp the presumption would be that 
he still owed it. ‘There is nothing in that evidence going to 
show a failure of the consideration of the note. 
Let the judgment of the court below be reversed. 


JouN HACKENHULL, plaintiff in error, vs. Joun R. WEstT- © 
BROOK, defendant in error. 


1. A mortgage on real property must be foreclosed in the county where 
the property lies, and where the judgment of foreclosure is granted in 
the county of the mortgagor’s residence, which is not in the county 
where the land is situated, the claimant of the land under a levy of 
the mortgage fi. fa., may raise the objection on the trial of the claim. 

. When the court on the trial of a claim case rejects the plaintiff’s 7. 

' fa., it is error to allow a verdict to be taken for the claimant. The 
plaintiff’s case should be dismissed. 


Mortgage. Jurisdiction. Claim. Practice in the Supe- 
rior Court. Before Judge Knicut. Forsyth Superior Court. 
April Term, 1873. 


Robert M. Barrett executed a mortgage to John Hacken- 
hull on two lots of land lying in Forsyth connty, and on one 
lot in Dawson county. The mortgage was recorded and fore- 
closed in the latter county. The execution based on said fore- 
closure was levied on the two lots situated in Forsyth county. 
To this property a claim was interposed by John R. West- 
brook. Upon the trial of the issne thus formed, the court, 
on motion of counsel for claimant, excluded the mortgage fi. 
* fa. upon the ground that the superior court of Dawson county 
had no jurisdiction of proceedings to foreclose as against the 
two lots situated in Forsyth. To this ruling plaintiff ex- 
cepted. 
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The court then directed the jury to return a verdict for the 
claimant, and plaintiff again excepted. 

Error is assigned upon each of the aforesaid grounds of ex- 
ception. 


Wier Boyp, for plaintiff in error. 


JASPER N. Dorsey, for defendant. 


TRIPPE, Judge. 


1. The court below committed no error in holding that a 
mortgage on land must be foreclosed in the county where the 
land lies. This was the provision of the act of 1799, Cobb 
Digest 570, and is transferred to the Code, section 3962. This 
being so, the claimant in this case had the right to object to 
the mortgage fi. fa. issued from the superior court of Daw- 
son county and to the proceeding to foreclose in that county, 
when the land claimed was situate in the county of Forsyth. 
If the judgment or record showed that the court rendering 
the judgment did not have jurisdiction of the subject matter, 
any person whose rights would be affected could, at any time, 
make the objection: Code, sections 3594, 3596. 

2. But it was error in the court after the rejection of the fi. 
fa. to direct the jury to render a verdict for the claimant. In 
Baker vs. Shepherd, 37 Georgia, 12, it was held “that when 
the court rejected the plaintiff’s fi. fa. when offered in evi- 
dence in a claim case, it was error to allow a verdict to be 
taken for the claimant. The court should have dismissed 
plaintiff’s ease.” 

For this reason and on this ground the judgment is reversed. 


JEREMIAH WALTERS, plaintiff in error, vs. GEorGE W. 
Opom, defendant in error. 
A receipt for money in full of all demands is always open to contratic- 


tion or explanation. The rule that parol evidence is inadmissible to 
contradict or vary writings does not apply to it. 
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Evidence. Receipt. Before Judge Strozer. Dougherty 
Superior Court. April Term, 1874. 


Odom brought complaint against Walters on the following 
account : 


“Jeremiah Walters 

“1873. To George W. Odom, 

“January Ist. To services r@adered as agent, su- 
perintendent or overseer of ‘Porter place’ for 
the year 1872 


“December 12th, 1873. By cash.......... pnesseeest 
“Balance due........000. phinihenaiiivabienhiiaiel $ 50000” 


The defendant pleaded the general issue, payment, accord 
and satisfaction and recoupment. 

The contract as set forth in the above bill of particulars 
was not disputed. Much testimony was introduced pro and 
con as to the manner in which the plaintiff discharged his 
duties in the capacity in which he was employed. The case, 
in this court, turned, upon the following receipt: 


“Received, December 12th, 1872, of Jeremiah Walters, 
the sum of $305 06, in full of all demands to date. 
(Signed,) “G. W. Opom.”’ 


As to this, the defendant testified substantially as follows: 


On December 11th, 1872, he had some conversation with 
the plaintiff as to their business matters; told him of the bad 
crops and of his mismanagement and carelessness; offered to 
pay him $500 00 in full of hisclaim. Plaintiff said he would 
take it but would not admit any bad conduct or mismanage- 
ment on his part. They agreed to meet the next day at the 
office of Mr. Zeb. Odom, and there close the matter. They 
accordingly met at the appointed place and time. When 
asked for his account, the plaintiff presented one for $1,000 00 
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The defendant stated that on the preceding day he had agreed 
to take $500 00 in settlement of the matter between them; 
that he was willing to give that sum and take a receipt in 
full, but would not pay a single cent without. The plaintiff 
then wrote the above receipt and defendant paid him. It 
represented the balance of the $500 00 due to plaintiff, after 
deducting his indebtedness to defendant. He accepted the 
receipt as a final settlement and left the room with that un- 
derstanding. Did not hear tg plaintiff say that he would 
not be bound by the receipt. 

The plaintiff denied the above statement thus far. When 
he presented the account for $1,000 00 and the defendant 
stated that it was not in accordance with the agreement of 
the previous day, he replied, “I have no money ; I owe some 
debts. Thisis my only chance to get it. I will not be bound 
by it.” He testified that the defendant was deaf, but he 
knew that he heard the remark; that he repeated it several 
times ; that he wrote the receipt and handed it to defendant; 
that the defendant paid him the $500 00 less $195 94, due by 
plaintiff to him, took the receipt and left. 

Robert corroborated, in substance, the testimony of the 
plaintiff. 

The defendant moved to rule out the evidence of plaintiff 
and Robert so far as it tended to vary and destroy the 
legal effect of the aforesaid receipt. The motion was refused 
and defendant excepted. 

The jury found for the plaintiff the full amount sued for. 
The defendant moved for a new trial, among other grounds, 
because the court failed to exclude the aforesaid testimony. 
The motion was overruled and defendant exceptgd. 


Smita & Jones; Vason & Davis; R. F. Lyon, for 
plaintiff in error. 


D. H. Pore; G. J. Wriaut, for defendant. 
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McCay, Judge. 


Our Code, section 3807, is plain and positive that ‘‘a re- 
ceipt for money is only prima facie evidence of payment, and 
may be denied or explained by parol.” If this means any 
thing, it means that a receipt for money is an exception to the 
otherwise universal rule that parol evidence is inadmissible 
to vary or alter the terms of a-valid written instrument: Code 
section 3800. And this is ls». down in all the text books 
upon evidence, as the comm law, so that it may be said 
generally, that a receipt may always be denied or explained, 
even though the words are plain, and though they express ex- 
actly the intent of the partics. It is true there are expres- 
sions by judges to the effect that fraud, mistake or imposition 
must appear, to justify an attack upon plain words, even though 
they be in the shape of a receipt. And simply to take the 
head-notes of eases, as they are scattered though the books, 
one is struck with the apparent conflict in the decisions upon 
this point. But we think it will be found, on close examina- 
tion, that the conflict is apparent rather than real. If a re- 
ceipt is a contract and not simply a receipt, there is no reason 
why it should be susceptible of attack or explanation by 
parol more than any other contract. And many of the cases 
cited as denying the right to explain turn on this distinction. 
So, too, many, nay, perhaps most of the cases, wherea receipt 
has been explained or contradicted, have been cases where 
there was fraud, mistake or imposition, as to the meaning of 
terms used, and the ground of explanation has been referred 
to the fraud, mistake, ete. 

But, it must be remembered that any written instrument 
- may often, at law, and generally, in equity, be attacked or ex- 
plained, for fraud, accident, mistake and imposition, and yet 
even equity writers lay down the rule that receipts stand on 
a different footing from other instruments. Perhaps the true 
distinction is that a receipt for money is not a contract at all, 
but a simple admission in writing of a fact, an acknowledg- 
ment that the writer has received a sum of money in pay- 
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ment in part, or in whole, of a particular debt, or in full, and 
that as such admission, it is just as open to denial or explana- 
tion asany other admission in writing of a fact or a set of facts, 
Such an admission is evidence, and if made knowingly, it is 
strong evidence, but it is not an estoppel; the truth may be 
shown to be different, unless some one has acted on it, and 
then on the principle, not that it is true, but that to deny it 
would be a fraud. And cases of this kind, where the question 
upon a receipt has not been the admission of parol evidence, 
but whether, after the facts were out, the receipt was not an 
estoppel, are some of the cases cited as authority for saying that 
receipts are sometimes unexplainable by parol. 

To apply these principles to the case at bar. This receipt is 
upon its face a simple receipt for money in full of all demands ; 
prima facie, it is evidence of fall payment, but is open to 
explanation. The giver of it may show that, in fact, only 
$500 00 was paid, and this is the general rule. But when the 
proof is out, if it appear that in fact this $500 00 was a pay- 
ment of part of the whole, in consideration of a release of the 
remainder of a claimed debt which was disputed, and that the 
receipt was given by one and acted on by the other with that 
view, then, not the receipt but the transaction is binding, it is 
a good accord and satisfaction. Ordinarily, this is not the 
meaning of even a receipt in full. Such a paper usually — 
means that all has been paid that the party giving it claims to 
be due. The receipt must be explained, added to by parol 
evidence, to make it mean accord and satisfaction. ‘To make 
this receipt mean what Roberts says it means, his ¢estimony 
of what transpired at the time, must be gone into, and the 
same thing is true as to Robert’s and Odom’s testimony. At 
least, therefore, both parties undertake to make this receipt 
mean something else than on its face it meant. Its natural, 
ordinary meaning is, all is paid that is due, and that is all it 
means. It is an admission that the signer has got all he 
claims the other to owe him. Walters insists that under the 
facts which transpired at the time the $500 00 was paid by 
him as a compromise, and in execution of an accord, and that 
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it is therefore binding. That was for the jury. Walters so 
testified, and if the jury believed him, they ought, as the 
court charged them, to have found for the defendant. But 
Roberts and Odom deny this, and the jury have given them 
credence and found for the plaintiff. Odom says he did not 
receive the $500 00, as the execution of a contract of accord. 
Walters says he did. Roberts says that Odom declared he 
did not, and that Walters heard him. 

We do not feel authorized to disturb the verdict, it is a 
case of conflicting testimony. We simply say that the receipt 
is not of itself conclusive. 

Judgment affirmed. 


— 


Joun M. H111, plaintiff in error, vs. EL1IzABETH HATCHER, 
defendant in error. 


Suit for rent was brought to March term, 1866, of the inferior court of 
Muscogee county, against J. R. Hull, of said county, and J. M. Hill, 
of the county of Coweta. Hull acknowledged service on a separate 
piece of paper, October 31st, 1865, waiving process, ete. No parties 
were mentioned in this paper, and it wag attached to the petition filed 
in office, January 2d, 1866; but on the hearing of the motion, it was 
proved that the acknowledgment was intended for this suit. The clerk 
did not attach a process to the original writ, but issued a second orig- 
inal for Coweta, with a process against both defendants, a copy oj 
which was duly served on Hill. Judgment was regularly obtained at 
March term, 1866, which Hill, at November term, 1873, of Muscogee 
superior court, moved to set aside. Ist. Because the court rendering 
said judgment had no jurisdiction. 2d. Because a second original 
was not served upon him in terms of the law. 3d. Because be does 
not owe said debt, and did not when judgment was rendered. 

Held, that there was no error in overruling the motion. 


Service. Judgments. Process. Before Judge JAMES 
JoHNsON. Muscogee Superior Court. November Term, 
1873. 


This case is fully reported in the above head-note. 
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R. J. Moses, by PEABopy & Brannon, for plaintiff in 
error. 


L. T. Downtne, for defendant. 


Tripre, Judge. 


The evidence on the hearing of the motion showed that 
the defendant, Hull, who resided in Muscogee county, where 
the action was brought, acknowledged service on a separate 
paper, with the understanding that it was service of notice of 
this suit. He waived process in that acknowledgment.-- This 
paper was attached to the declaration when it was filed in the 
clerk’s office. Hull lived in Muscogee county, and made no 
objection to the judgment on any grounds, either for irregu- 
larity or want of jurisdiction. The superior court of Musco- 
gee county had jurisdiction of the person of Hull and of the 
subject matter of the action. He does not deny that he was 
served, or that he waived proeess, nor even set up that there 
was any irregularity affecting the proceedings against him. 
Nor could he successfully deny either of those facts, or at this 
late day-—six years after the judgment—set it aside for irreg- 
ularity in the manner of the service adopted by himself and 
acquiesced in so long. If, under the facts, he could not, we 
see no reason in permitting a co-defendant to avail himself of 
those facts for his benefit. The judgment is valid against 
Hull, and if plaintiff in error has it to pay it will be worth 
to him whatever a valid judgment may avail him for reim- 
bursement, provided he has any claim to it. | 

The other objection is that plaintiff in error, who resided 
in the county of Coweta, was not served with a second orig- 
inal in terms of the law. The point in this objection is: that 
as no process was attached to the original writ, and the second 
original for Coweta county did have a ‘process, it was, there- 
fore, not a copy of the former, and that the law was not com- 
plied with, which says that “if any of the defendants reside 
out of the county, the clerk shall issue a second original and 
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copy for such other county or counties, and forward the same 
to the sheriff, who shall serve the copy and return the second 
original, ete.” If the objection made in this ease be a good 
one, then would it apply to every case of a second original 
sent to other counties. Tor there is no second original which 
is precisely a copy both of the declaration (which is filed in 
the clerk’s office) and the process attached to it. The process 
to the original is directed to the sheriff of the county where 
suit is instituted. That attached to the second original and 
copy thereof, is directed to the sheriff of the county where it 
is to be sent, which is where the other defendant resides. — 
But it is not necessary to rest this decision on this narrow 
ground, The original declaration, with the acknowledgment 
of service and waiver of process, ete., brought the resident de- 
fendant properly into court. The second original, with the 
process attached thereto directed to the sheriff of Coweta, a 
copy of which was by him served on the co-defendant resid- 
ing in that county, was notice to him and properly brought 
him into court. Section 3545 of the Code provides that “no 
technical or formal objections shall invalidate any petition or 
process, but if the same substantially conforms to the requi- 
sitions of this Code, and the defendant has had notice of the 
pendency of the cause, all other objections shall be disregarded, 
provided there is a legal cause of action set forth as re- 
quired by this Code.” With this provision, and other 
changes in the Code upon the matter of process, it would be 
a hard stretch of the earlier decisions of this court on this 
question to hold, under the evidence in this case, six years 
after judgment has been rendered, with notice of all the facts 
during that time, that the judgment could be set aside on 
this ground, the result probably being that the statute of 
limitations would bar all rights of the defendant in error. 

The third ground taken in the motion was not urged, and 
it is unnecessary to consider it. 

Judgment affirmed. 
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Davip D, Macmurpny, clerk, plaintiff in error, vs. MILEs 
G. Doxsins, defendant in error. 


Clerks of the superior court are not entitled to more than $6 00 costs in 
each civil case prosecuted to judgment, including the recording of the 
proceedings had therein. 


Costs. Before Judge Porrie. Richmond Superior Court. 
October Term, 1873. 


For the facts, see the decision. 


Frank H. MILLER, for plaintiff in errror. 
. 


Amos T. AKERMAN, by D. P. Hint, for defendant. 


WARNER, Chief Justice. 


The only question presented by the record in this case for 
our judgment is, whether the clerk of the superior court is 
entitled to charge for his costs in civil cases more than $6 00 
in every suit commenced and prosecuted to judgment, includ- 
ing service in recording petition, process and judgment, as 
specified in the 3695th section of the Code. It is insisted 
that the clerk is entitled to charge fifteen cents per hundred 
words for recording proceedings in civil cases, and that in- 
eludes the recording of the petition, process and judgment in 
all civil cases. The reply is, that the clerk’s fees in every suit 
commenced and prosecuted to judgment, including service for 
recording the petition, process and judgment, is definitely fixed 
and prescribed by the law, and that is true in regard to the 
clerk’s fees in every case, in which his fees are definitely fixed 
and prescribed, but in other civil cases, in which his fees are 
not definitely fixed and prescribed, he is entitled to charge for 
recording the proceedings in such cases, fifteen cents per one 
hundred words. In regulating the clerk’s fees in suits com- 
menced and prosecuted to judgment, including his service in 
recording the petition, process and judgment, the legislature 
doubtless intended to provide a fair average compensation for 
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the service to be rendered, taking into consideration that some 

cases would be short, and some longer than others. The clerk 

gets his $6 00 in the short cases, and he is entitled to no more 

in the longer ones. When the clerk accepted the office, he 

undertook to perform the duties of it, and render the services 

incident thereto, for the fees prescribed by law for such services. 
Let the judgment of the court below be affirmed. 


A. C. DuaGan, plaintiff in error, vs, A. J. GARNER, defend- 
ant in error, 


Under the special acts of this case, there was no error in the judgment 
of the court dismissing the certiorari. 


Certiorari. Before Judge HErscHEL V. JoHNson. Wash- 
ington Superior Court. March Term, 1874. 


A. C. Duggan, on the 12th of April, 1862, obtained four 
judgments in the justice court of the ninety-sixth district of 
Washington county, against one A. F. Jordan. Executions 
were issued from these judgments on April Ist, 1873, and 
on May Ist, were levied on a horse, mule and other per- 
sonal property. These levies were stopped by an affidavit of 
illegality filed by one A. J. Garner. The justice appointed the 
fourth Saturday in May as the time for the trial of the issue, 
and notified Duggan and Garner. Plaintiff, after the issue was 
thus formed and before the day of trial, notified the justice 
that he would not attend court, and desired the justice not to 
press the matter further, and requested him so to inform Gar- 
ner. No court was held at the time appointed, but on that 
day the justice met Garner in the road, he having started to 
court, and turned him back by imparting to him plaintiff’s 
request, 

Here the matter rested without further action until the 
6th of December thereafter, when the justice notified Garner 
in writing that the issue formed by the affidavit of illegality, 
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filed in May before, would be passed upon and disposed of on 
the 24th instant. In obedience to this summons Garner em- 
ployed counsel and attended the trial. The parties agreed to 
try one case and let the judgment govern the others. Plain- 
tiff opened his case by introducing his fi. fa., and moved to 
dismiss Garner’s affidavit of illegality because it was inter 
alios acta. Garner met this motion by making another, to- 
wit: “to amend the justice’s docket by entering upon it a 
nune pro tune order in each case dismissing ihe levy, and of- 
fered parol evidence to sustain the motion. To the entertain- 
ing of this motion and evidence the plaintiff in fi. fa. ob- 
jected on the following grounds : 

Ist. Because his motion to dismiss the affidavit of illegality 
being first in order, had precedence, and should be disposed 
of before Garner’s motion could be considered. 

2d. Because Garner not being properly before the court no 
motion of his could be entertained, but his defense should be 
dismissed, 

3d. Because plaintiff’s motion to dismiss the illegality be- 
ing in the nature of a demurrer to the affidavit, should be 
heard and disposed of before any evidence should be intro- 
duced, 

The court overruled plaintiff’s objections, and refused his 
motion to dismiss the illegality, but sustained Garner’s mo- 
tion, and heard the evidence offered by him. After hearing 
the evidence the court sustained his motion, and passed an 
order amending its docket dismissing the levies nune pro tune. 

These rulings were carried by writ of certiorari to the su- 
perior court, where they were sustained, and plaintiff excepted. 

The presiding judge certified the bill of exceptions, adding 
a note as follows:  . 

“T dismissed the certiorari in this case on the sole ground 
that under the proofs submitted in the court below, the court 
decided correctly in passing the order nune pro tune, it being 
manifest that both parties, for several months, had acted upon 
the understanding that the levy had been dismissed by plain- 

-tiff’s direction.” 
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Tarver et al. vs. Fleming. 


J. T. JoRDAN, by brief, for plaintiff in error. 


GeorGe F, Prerce, by Z. D. Harrison, for defendant. 


TrIpPEe, Judge. 


Whether the affidavit of illegality filed by Garner was 
legally interposed or not, is not the question, and was not de- 
cided either by the justice of the peace or by the judge of the 
superior court on the hearing of the certiorari. The justice 
held that under the proof the levy was to have been dis- 
missed at the court to which the order nune pro tune refers 
to-wit: the preceding May term. The judge, in reviewing 
the testimony, sustained this decision, and further held, that 
under the testimony it was “manifest that both parties, for sev- 
eral months, had acted upon the understanding that the levy 
had been dismissed by plaintiff’s direction.” We do not feel 
authorized to interfere with these decisions made on the evi- 
dence. All the testimony is not set out by the reporter, nor 
is it necessary, as the justice of the peace and the judge of the 
superior court were as competent to pass upon the facts as we 
are. 

Judgment affirmed. 


Harrier M. Tarver ef al., plaintiffs in error, vs. PATRICK 
FLEMING, defendant error. 


Harriet M. Tarver ef al., plaintiffs in errer, vs. Pappy 
McGLouon, defendant in error. 


From the facts set forth in the record in these cases, both of which stand 
on the same principles, there was no error inthe judgment of the court 
making the rules absolute. 


Rule against sheriff. Laborer’slien. Before Judge HIL1, 
Twiggs Superior Court. April Term, 1874. 


VoL, Lint. 20, 
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The principles involved in the two cases above stated were 
precisely similar, and therefore only one case will be reported. 
They were argued and determined together. 

On the 28th of February, 1872, Patrict Fleming, by occu- 
pation a ditcher, made affidavit before a judge of the superior 
court, that under a contract with William B. and Benjamin M. 
Tarver, he labored on their plantation during the year 1871], 
except in the months of July and August, and twenty days 
lost time, at the stipulated price of board and $500 00 for ten 
months. That for his labor on said plantation under said 
contract, the said Tarver had become indebted to him in the 
sum of $466 66, of which amount only $35 00 had been paid ; 
that for the balance due demand had been made and refused, 
On the 8th of March, 1872, the affidavit was filed in the clerk’s 
office, and a fi. fa. issued thereon. On the 26th of March 
said fi. fa. was levied on five hundred and thirty-six acres 
of land in said county, of the value of $500 00, but no sale 
had taken place. At the April term, 1874, a rale against the 
sheriff, at the instance of plaintiff in fi. fa., came on for trial. 
Upon the trial Harriet M. Tarver having been made a party, 
showed to the court that at the April term of Twiggs superior 
court, 1873, she had obtained a decree in equity against Wil- 
liam B. and Benjamin M. Tarver, and against certain prop- 
erty therein described (the land upon which the lien fi. fa. 
had been levied being a part of said property) and charged 
by the will of Hartwell H. Tarver, with the support and 
maintenance of the said Harriet M., and by judgment of the 
court made the “first charge and lien” upon said property. 
That a fi. fa. for the principal sum of $52,500 00, and $36- 
750 00 interest, had been issued on said decree, and was in 
the hands of the sheriff, and insisted that the money which 
should arise from the sale of said land levied on should be 
paid to her. 

After argument, all parties being represented, it was ordered 
by the court that “the sum of $500 00 be brought into court 
by said sheriff, or so much thereof as is necessary to pay the 
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principal, interest and costs due on this (the lien) fi. fa., and 
be paid over by said sheriff to the counsel for the plaintiff 
(Patrick Fleming) in satisfaction of the same.” To which order 
and decision the said Harriet M. Tarver and the said sheriff 
excepted. 


J. D. Jones, by Z. D. Harrison; WHITTLE & GusTIN, 
for plaintiffs in error. 


LANIER & ANDERSON, for defendants. 


McCay, Judge. 


We find no error in the judgment making the rules in 
these cases absolute. The sheriff has failed to obey the pro- 
cess, and he is in contempt. Nor can we see what Mrs. Tar- 
ver’s execution has to do with this failure of the sheriff to 
seize and sell as required by the labor fi. fas. Suppose she 
has a superior lien, is that any excuse for the sheriff? Nor 
are we prepared to say that this judgment in favor of Mrs. 
Tarver, is a judicial determination that her lien is a higher 
one than that of these plaintiffs’ fi. fas. who were not parties 
to that suit. As-toa good deal of the property described in 
this fi. fa. of Mrs. Tarver, to-wit: all of it that is not the 
specific property charged by-the testator with the support of 
his widow, we should hesitate -long before giving her a pre-- 
ferred lien as against parties who were not parties to that de- 
cree. The bill and answers not being before us, we cannot, 
as a matter of course, decide upon their effect, but so far as 
we can now see we think these laborers ought to have their 
money, even as against Mrs. Tarver. 

Judgment affirmed. 
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Smith vs. Stapler eé al. 


James M. Smiru, governor, for use, plaintiff in error, vs, 
WitiraMm L. Srapcer et al., defendants in error. 


The sureties of the ordinary on the bond required by section “21 of the 

- Code, are not liable in damages to one who claimsto be the lowest bid- 
der under proposals for letting out a contract to build a bridge, because 
the ordinary awarded the contract to another bidder. 


County matters. Ordinary. Before Judge JaMEs Jonyn- 
son. Muscogee Superior Court. November Term, 1873. 


James M. Smith, as governor of the state of Georgia, for 
the use of R. S. Reynolds, brought debt against William L, 
Stapler and Thomas C. Pridgen, alleging substantially as fol- 
lows : 

The defendants became sureties on the bond of John W. 
Duer, formerly ordinary ot Muscogee county, by which they 
bound themselves jointly and severally, that the said Duer 
should well and truly discharge all his duties as ordinary 
They have become indebted to the plaintiff in the sum of 
$3,000 00, for that, on or about June Ist, 1871, said Duer 
did commit a breach of said bond, in this that he, as ordinary, 
did make known that he would receive proposal on bids for 
buélding a bridge across the ditch or gully on the old express 
road, according to certain plans and specifications, That on 
or about June 14th, 1871, the day for receiving the bids, said 
Reynolds put in his bid at $3 50 per foot, said bridge to be 
one hundred feet long, more or less. That he likewise made 
known to said Duer his willingness and ability to give bond 
with good security, for the faithful performance of the work. 
That said Duer, as ordinary, refused the bid of said Reynolds 
and accepted that of Mactison Dancer, at $4 00 a foot. That 
said Reynolds, being the lowest bidder, was entitled to said 
contract, and the refusal of said Duer, as ordinary, to award 
the same accordingly, was in violation of the rights of said 
Reynolds, and a breach of his said bond, signed and dated 
January 7th, 1870. Wherefore process is prayed. — 

It was admitted by counsel that Duer, the ordinary, was 
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dead, and all exception to the declaration for failing to ac- 
count for his not being a party was waived. 
On demurrer the declaration was dismissed and plaintiff 


excepted. 
JosEPH F, Pou, for plaintiff in error. 


Peasopy & Brannoy, for defendants. 


TRIPPE, Judge. 


This was a suit against the sureties on the ordinary’s bond, 
that officer being dead. All facts necessary to the full under- 
standing of the case are given by the reporter. Was the ac- 
tion maintainable? We think not; and the court did not 
err in dismissing it. Section 321, Code, provides that ordi- 
naries “must give bond and security in the sum of $1,000 00, 
for the faithful discharge of their duties as clerks of the ordi- 
nary.” By section 341 they are, by virtue of their offices, 
clerks of their own courts; “but they may, at their own ex- 
pense, appoint one or more clerks, for whose conduct they are 
responsible.” Taking these two sections together, it is evident 
that the bond required by the first does not make sureties 
thereto liable to a bidder under proposals for building a bridge, 
because the ordinary did not award the contract to him, al- 
though he might be the lowest bidder. The: bond was not 
required to cover any such liability, any more than it was to 
cover any other erroneous act of the ordinary. If a bidder 
in such a case is entitled to the contract, and the ordinary fails 
or refuses to so award it, he is not without remedy for the en- 
forcement of his rights. A prohibition might stop an illegal 
contract with another, or a mandamus might compel the or- 
dinary to execute a legal one under proper circumstances, 
Certain it is that the bond required by section 321 does not 
bind the sureties to it for all illegal or erroneous acts_of an 
officer invested with such high authority as the ordinary. 
Other grounds might be given to sustain the judgment in 
this case, but it is useless to state them. 

Judgment affirmed. 
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Witiram C. Tupor et al, plaintiffs in error, vs. JOHN J AMEs, 
administrator, defendant in error. 


The superior court, in the exercise of its chancery powers, has no juris- 
diction to set aside a will which has been admitted to probate, or any 
clause thereof. Such jurisdiction is vested exclusively in the court of 
ordinary. 


Equity. Ordinary. Jurisdiction. Wills. Before Judge 
Gigson. Columbia Superior Court. March Term, 1874. 


For the facts of this case, see the decision. 


H. W. Hi.iarp, for plaintiffs in error. 


Rosert Toomss, for defendant. 


WarRnER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant, to obtain the possession of certain described property 
mentioned therein, on the ground that the will of Thomas 
Tudor, under which the defendant claims the property, is void; 
that it was the intention of the testator in giving the prop- 
erty to Tillery, the devisee and legatee named in his will, to 
confer freedom on certain negro slaves, in violation of the 
then existing laws of this state. ‘The date of the will does 
not appear, but must have been exeeuted prior to his death, 
which is alleged to have taken place in January, 1864. It 
appears from complainants’ bill, that the will of Tudor was 
duly admitted to probate, and that Tillery was duly qualified 
as executor. The defendant demurred to complainants’ bill 
on the ground that the superior court had no jurisdiction to 
set aside and declare void the will of Thomas Tudor, or any 
part thereof, which demurrer was sustained by the court, and 
complainants excepted. The act of 1818, amendatory of the 
act of 1801, inhibits the recording of so much of any instru- 
ment as relates to the manumitting or setting free of any 
slave or slaves, and that includes the court of ordinary. The 
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will of Tudor has been admitted to probate in that court. 
The counsel for plaintiffs in error contends that it is not the 
object of the bill to set aside the probate of Tudor’s will, but 
that must necessarily be done, and more too, before the com- 
plainants are entitled to the relief which they seek. So long 
as the will of Tudor, which has been admitted to probate in 
the court of ordinary, stands as his will, the complainants can 
take nothing under it, they therefore.ask the superior court, 
exercising chancery jurisdiction, to declare certain clauses of 
that will null and void, and unless the latter court does so 
declare and adjudge, the complainants cannot have the relief 
which they seek. The question therefore arises whether the 
superior court, in the exercise of its chancery powers, has 
jurisdiction to set aside a will which has been regularly ad- 
mitted to probate in the court of ordinary, and declare the 
same, or any part thereof, null and void. By the constitution 
of this state, the powers of a court of ordinary and of pro- 
bate are vested inan ordinary foreach county. By the 331st 
section of the Code, it is declared that courts of ordinary have 
authority to exercise original, exclusive, and general jurisdic- 
tion of the following subjects matter: Probate of wills, the 
granting of letters testamentary, of administration, and the 
repeal or revocation of the same. As before stated, the will 
of Tudor has been duly admitted to probate in the court of 
ordinary, and Tillery duly qualified as the executor thereof. 
In our judgment, the superior court, in the exercise of its 
chancery powers, has no jurisdiction to set aside the will of 
Tudor thus admitted to probate, or any clause thereof, but 
that the jurisdiction to do that is vested exclusively in the 
court of ordinary. That is the court to which the complain- 
ants must go to have the will set aside, or any part thereof, 
aud the probate of the same revoked. A demurrer for want 
of jurisdiction of the court may be made at any time, 
Let the judgment of the court below be affirmed. 
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Dougherty vs. The Western and Atlantic Railroad Company. 


Mary Ann DovuGuHeErty, plaintiff in error, vs. Toe West- 
ERN AND ATLANTIC RAILROAD CoMPANY, defendant in 
error. 


1. Samuel Mitchell, in 1842, executed a deed to the state of Georgia, 
containing the following grant: 

‘¢ Wuereas, The general assembly has, by law, prqvided fora great pub- 
lic work known as the Western and Atlantic Railroad, a part of which 
is located on lands belonging to me; now, be it known, that I, Samuel 
Mitchell, of the county of Pike, and state aforesaid, for and in ccnsid- 
eration of the desire which I feel for the interest and prozperity of my 
state aforesaid, and with a desire to promote every improvement which 
may be to the welfare of said state, do, by these presents, concede and 
grant to the said state, for the use and purpose of said road, the right 
of way, comprising a road or tract of sufficient space and breadth to 
answer all the convenient and necessary purposes of said road as may 
be designated by the chief engineer of said state, over and upon a lot 
of land seventy-seven, (77) in the fourteenth district of Henry (now De- 
Kalb) county, Georgia, together with the privilege of taking and using 
timber, either stone or gravel, lying and being in said necessary space, 
for the construction of said road.”’ * ad ad * . 

Lot number seventy-seven is part of the land on which the city of At- 
lanta is located. The chief engineer of the state, in the same year, 
by his assistant, laid off and located the right of way for the Western 
and Atlantic Railroad, on said lot of land, one hundred feet in width, 
making a chart of the same, which was deposited in his office. At-the 
same time, said assistant engineer surveyed and located for Mitchell a 
part of the town lots in the city, on lot seventy-seven, including cer- 
tain city lots numbered by him twelve and thirteen, making the boun- 
dary between them and the right of way so laid off, the line as now 
claimed by defendant, and drafted a map thereof. This was done by 
him as agent for Mitchell. The main track of the Western and Atlan- 
tic Railroad was shortly thereafter laid in the center of the right of way 
so designated. A!l the city maps show the same line as the boundary 
between lots twelve and thirteen, and the railroad. The deed tothe 
state was recorded in October, 1849. In 1847 Mitchell sold lots twelve 
and thirteen, receiving part of the purchase money, and gave bond for 
titles. The representative of his estate executed a deed therefor in 
1850 to the ancestor of complainant. In the bond and deed, the south 
line of said lots was given as being bounded by the Westera and At- 
lantic Railroad: 

Held, that the boundary of the right of way, as designated by the chief 
engineer or his assistant by his authority and under his direction, is 
binding on Mitchell, the grantor, and his privies. 
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2. That any question as tothe chief engineer having abused his power 
by laying off the right ot way of an unnecessary width, should have 
been made at the time the same was done or within a reasonable time 
thereafter, and cannot be raised afier the lapse of thirty years. 

. No negotiations or agreement between the officers of the Western and 
Atlantic Railroad and the purchaser of lots twelve and thirteen, were 
binding on the state, unless they were made by authority of law. Nor 
does any possession of, or dominion over, a portion of said mght of way, 
even with the acquiescence of such officers, affect the state, so far as 
they concern the ascertainment of the true boundary of said right of 
way, or the right and title of the state to the same. 

. And this is true, whether the deed executed by Mitchell operated as 
a grant of the fee to the land, or an easement therein. 


State. Prescription. Title. Land. Before Judge Hopkins. 
Fulton Superior Court. October Term, 1873. 


The pleadings and evidence in this case present, substan- 
tially, the following facts: 

Complainant owns lots twelve and thirteen, on which the 
National hotel stands, in Atlanta. She sets up title toa strip 
of ground, say twenty feet wide, lying between the hotel 
wall and the railroad. The defendant was laying a side 
track on a part of this strip. She files this bill to enjoin the 
laying thereof. An interlocutory injunction was granted, 
which stood until the trial. The deed on which defendant 
relies was made by Samuel Mitchell, on the 11th day of July, 
1842, the only material portion of which was as stated in the 
above head-note. . 

This deed was never recorded until the 11th day of Octo- 
ber, 1849. 

In 1842, but whether before or after the date of this deed, 
does not appear, F, C. Armes, as assistant to C. F. M. Gar- 
nett, who was.then chief engineer, located the state square and 
the right-of-way through lot seventy-seven, leading to the 
square. There is no dispute that he (Armes) marked off this 
right-of-way one hundred feet wide east of Whitehall street, 
and both Armes and Garnett swear that, to the best of their 
recollection, it was one hundred feet wide west of Whitehall ; 
and the evidence of L. P. Grant is to the same effect, who 
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swears that he often saw the original plat made by Armes, 
There was no other designation of the width of the right-of 
way laid off, than that Armes ran the lines, and made a plat 
of the ground, which was filed away in the chief engineer's 
office. The original was lost long ago, and there is no copy or 
duplicate, but Grant testifies that Vincent’s map, made in the 
year ., was modeled after it. By Vincent’s map the right- 
of-way is one hundred feet wide the whole distance. In 1845 
complainant’s husband bought lots twelve and thirteen, built 
a dwelling on the property, and it has ever since been in the 
possession of those claiming under the Dougherty title. 

But the bond for titles from Samuel Mitchell was not made 
until the 23d day of February, 1847, which recites the pur- 
chase money at $400 00, $240 00 of which was cash, and the 
balance due December 25th, 1848. After taking this bond, 
Samuel Mitchell died, and Patrick Connally, complainant’s 
father, having become the holder of the bond for titles, took 
a deed from Mitchell’s administrator. This deed is dated 
28th day of January, 1850, and was recorded 8th day of Oc- 
tober, 1850. The rights of Dougherty and Connally passed 
to complainant by inheritance. This bond for titles, and deed 
made under it, bound the lots on the south by the Western 
and Atlantic Railroad. 

East of Whitehall street the use and occupancy of the right- 
of-way, to the width of one hundred feet, and up to the line 
contended for by the defendant, has been uniformly recognized 
by the coterminous proprietors. But west of Whitehall street 
the holders of the Dougherty title have uniformly asserted 
and maintained that the line was where complainant now con- 
tends and held possession accordingly. 

The main track of the Western and Atlantic Railroad was 
laid along the locality in question in 1842, and for several 
years there was no other track there but that. After some 
years the Macon and Western Railroad and the Atlanta and 
West Point Railroad, came in on the right-of-way of the West- 
ern and Atlantie Railroad, and laid down two or three tracks 
each, all south of. said first track, but on right-of-way as laid 
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off by Armes. They ran four or five trains each per day, if 
not more. The Western and Atlantic Railroad had but the 
one main track west of Whitehall street until the shops were 
moved from the state square, in 1853—after that, had two 
sidelings laid down. None of these tracks encroached on the 
property claimed by complainant, except one for a short time, 
with her consent, her rights being then expressly acknowl- 
edged. After the Central Railroad leased the Macon and 
Western Railroad, it was determined, in 1872, to re-model 
the tracks in the yard at that point. In order to give the 
Central more room on the south side, the defendant deter- 
mined to move its track some distance to the north, and by 
the plan of one of these changes, one of the sidelings, not the 
main track, would be on the disputed twenty feet. It was 
in testimony that more trains run, or have to be switched 
there now, than formerly, and more tracks are needed than 
when the road was located. 

The freight depot buildings, shops, ete., were moved oft 
the state square and off of the Samuel Mitchell lands in 1854, 
and located on lot number seventy-eight, and after that only 
the passenger business of the road was done at the state square 
where the union passenger depot is located. Vincent’s map 
and Cooper’s map were both put in evidence, and there was an 
agreement to use the originals in the supreme court, because 
impracticable to copy them. 

The Dougherty conveyances call for two acres of land, 
more or less, and if complainant gets all she claims title to in - 
this bill, she will have much less than that quantity. 

The side track about being Jaid when the change in the 
tracks took place to give the Central Railroad more room, is 
the one sought to be enjoined by this bill. If the Macon and 
Western tracks and the Atlanta and West Point tracks were 
removed there would be room enough, and more than enough, 
for all purposes of the Western and Atlantic Railroad, without 
encroaching on the disputed ground. 

There was no proof of notice to Dougherty or Connally of 
the deed of 1842. ‘The court charged as follows : 
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“ Gentlemen of the jury: It is said in the bill that com- 
plainant is owner of a certain lot of land in the eity of Atlanta, 
which is described in the bill, to which she holds title under 
Samuel Mitchell ; and that upon that land the Western and 
Atlantic Railroad Company has attempted to commit a tres- 
pass, and to put its tracks upon and occupy the ‘land, and she 
asks the court to interfere and enjoin them from taking it. 
The defendant in the case says that the land on which it has 
entered was not the property of Mrs. Dougherty, but the 
property of the state of Georgia; and that it had been leased 
to defendant by act of the Legislature ; that it has not passed 
beyond the limits of the land which the state held, and which 
had been conveyed to the defendant. You are to determine 
which is the true theory: whether the defendant, the West- 
ern and Atlantic Railroad Company, has gone upon land be- 
longing to complainant. 

“The defendant says that in 1842, Samuel Mitchell gave 
to the state of Georgia, for the purposes of the Western and 
Atlantic Railroad, a right of way for making a road or track 
of sufficient space or breadth to answer all convenient and 
necessary purposes of said read, as might be designated by 
the chief engineer of said state. And defendant further 
claims that that deed was recorded in 1849, and that subse- 
quent to that date Mrs. Dougherty acquired her right to lots 
numbers twelve and thirteen ; that its right to the property 
in dispute was acquired by a conveyance prior in time to hers ; 
and that a deed made subsequently could not cover the land, 
which was granted under the conveyance made by Samuel 
Mitchell, in 1842, to the state. 

“ By the deed from Samuel Mitchell to the state, it was re- 
ferred to the chief engineer to designate the precise parcel of 
Jand which was to pass under the deed to the state; and you 
are to look to the testimony in the case and see whether he 
did, under this deed, designate the right of way or tract of 
land which, in his judgment, was necessary for the purposes 
of the road under this deed. If he did that, and the state, 
by its officers, or agents of the Western and Atlantic Railroad, 





ATLANTA, JULY TERM 1874. 309 


Dougherty vs. The Western and Atlantic Railroad Company. 





entered upon and occupied the land, or any portion of it, 
which was set apart by the chief engineer of the road, and 
held and retained it for railroad purposes, then, from the time 
this deed was recorded there would be notice to all parties of 
the extent of the claim thus made under the deed. 

“JT will state this again: The power of designating the 
precise locality of the land that was to be conveyed by deed 
was referred to the chief engineer of the road, and if he, in 
the honest discharge of his duty and exercise of his judgment, 
did designate such portion of that tract of land as would an- 
swer the convenient and necessary purposes of said road as a 
right of way, and he did that by a survey or other means; if 
it was thus chosen, and the road placed on that right of way, 
or a portion of it, and the deed was recorded, from the date of 
its record, it would be notice to all the world of the amount 
of land then taken and set apart under the deed. 

“These are questions of fact for you to determine under the 
lav. See if the testimony shows that the chief engineer, act- 
ing under authority, designated a tract or pareel of land to be 
taken by the state under this deed for the purposes named 
therein—a right of way for the state road; if he did, to 
what extent did it go—where does it lie? Is the property 
that is involved in this controversy embraced in that tract or 
parcel of land thus designated by him? If it is, and the 
conveyance made to complainant was made after the date of 
the record of the deed to the state, the title of the state would 
prevail over hers; it would be good in the state. 

“Tf the property that has been entered on, and is in dis- 
pute, is not embraced in complainant’s deed at all, she could 
not recover; if it does embrace it, and the road had already 
taken possession of it, and the deed had been recorded before 
hers, as hereinbefore stated, the title of the state would be 
paramount to hers. 

“If you find that the land in dispute was not embraced in 
this Mithell deed to the state; that the land set apart under 
that deed did not extend to and embrace the property in dis- 
pute, but that complainant’s deed extends to and embraces it, 
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then your verdict should be for her. If you find that the 
property set apart, designated by the engineer for the state 
road, did not extend to and embrace that in dispute, but that 
Mrs. Dougherty’s deed did embrace it, then your verdict should 
be for complainant. It would be necessary, if you find for 
her, that you be particular and state what you find in your 
verdict ; said premises should be described ; you may desig- 
nate the extent of the ground, beginning at the present build- 
ing. If you see proper, you may make that the beginning 
point, or you may adopt such form in your verdict as you 
think proper, so that you distinctly locate the northern line of 
defendant’s right of way and the southern boundary of Mrs, 
Dougherty’s line. It you find for complainant, describe the 
premises and find that defendant be perpetually enjoined from 
encroaching on or occupying the same; if for defendant, say 
we find for defendant.” 

Under this charge, the jury found for the defendant. 

The errors assigned are that the court erred in charging that 
the record of the defendant’s deed, in 1849, enabled it to pre- 
vail over defendant’s title. In charging that the survey made 
by Armes was a sufficient identification of the boundaries, and 
if the disputed track was within that survey, defendant’s title 
would prevail. In charging that land, instead of the usufruct, 
passed under the state’s deed; and excluding from the consid- 
eration of the jury the effect of complainant’s evidence, show- 
ing possession of and dominion over the property, and acquies- 
cence in the line claimed by her by the coterminous proprie- 
tors. 


Hitiyer & Broruen, for plaintiff in error. 


Juuius L. Brown, for defendant. 


TrIPPE, Judge. 


1. Without going into all the learning developed in the 
argument of this case, the decision of the controlling point in 
it may be limited to a single questiun: Was the boundary of 
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the right of way granted by Mitchell to the state, and which 
was designated by the chief engineer of the state, or under 
his authority, binding on the grantor of that right and his 
privies? The grant was executed in 1842. It conferred the 
power on the chief engineer to designate over and upon lot of 
Jand number seventy-seven, the right of way for the use and 
_ purpose of the Western and Atlantic Railroad, a great public 
work belonging to the state, comprising a road or track of 
sufficient space and breadth to answer all the convenient and 
necessary purposes of said road. In the same year the chief 
engineer, by his assistant, laid off and located under this grant 
the right of way for said road on said Jot, one hundred feet in 
width. He made a chart of this survey, which was deposited 
in his office. At the same time, the same officer, as the agent 
of the grantor, surveyed and located for hima part of the lots 
in the city of Atlanta, on said lot seventy-seven. This sur- 
vey marked out and bounded city lots twelve and thirteen, 
which were afterwards conveyed by Mitchell or his adminis- 
trator by virtue of a bond of title given by Mitchell, to the 
father of complainant, whose right descended to her by in- 
heritance. The agent of Mitchell made a map of this survey 
of lots twelve and thirteen, giving their southern boun- 
dary as the line of said right of way, which had been pre- 
viously Jaid off and which is the line now claimed by defend- 
ant in error. The main track of the Western and Atlantic 
Railroad was shortly thereafter laid in the center of the right 
of way thus designated. All the city maps show the same 
line as the boundary between lots twelve and thirteen and 
the railroad. Mitchell lived more than five years afterwards, 
and there is no evidence of any complaint or protest on his’ 
part against the act of the engineer as the officer of the state, 
oras his own agent, nor was it shown that there was any 
abuse of Authority on the part of the engineer in laying off 
said right of way of the width of one hundred feet. Cer- 
tainly Mitchell acquiesced in this, all of which was done un- 
der his grant and by his authority. That he must have 
known all that was done, is a conclusion to which the evi- 
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dence irresistibly forces us. His own agent, who had also 
acted for the state in executing the authority Mitchell himself 
had conferred on him, had surveyed other of Mitchell’s prop- 
erty lying on said right of way, marked out the lots for him 
and made their boundary line the very line to which the right 
ot way was so laid off, and five years thereafter, in the bond 
for titles which he executed to a vendee of those lots, he re- 
cited that they were bounded on the south by the Western 
and Atlantic Railroad. ‘There can be no doubt of his having 
notice, and being bound by this action of the very agent 
selected by himself to act for him and for the state. As 
against Mitchell, the right of way thus marked out, was com- 
plete and perfect in the state. Does a purchaser from him 
have a right that Mitchell did not have? It is not disputed 
that there are cases where a vendee may be protected in as- 
serting what his vendor cannot. But this is not one of those. 
It is as strong a case of a purchaser having such notice, that 
will charge him with the necessity of making inquiry as to 
the right of another, as can be found. To sustain this posi- 
tion, it is not neeessary to notice the questions arising out of 
the fact that the deed to the state from Mitchell was recorded 
before his vendee paid all the purchase money, and took his 
deed from Mitchell’s representative. There is another fact 
that controls this question against plaintiff in error. In the 
bond for titles made by Mitchell in 1847, when a little more 
than half of the purchase money was paid, as well as in the 
deed of his representative made in 1850, when the balance of 
the purchase money was paid by Connally, the holder of the 
bond, it was recited that the southern boundary of the two 
lots included in those papers, was the Western and Atlantic 
Railroad, in the bond for titles it is called the state railroad. 
At the time the bond was executed the state had a complete 
and perfect right against Mitchell, the vendor. Its road was 
already laid in the center of said right of way. A chart of 
the one hundred feet had been made and was in the office of 
the chief engineer, in the city of Atlanta. There was no 
other place for it to be kept. No provision of law required 
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its registry, so as to be notice to the world. The state also 
held Mitchell’s grant. Complainant’s own title papers gave 
notice to those who took them, that the limit or boundary of 
this great public work, so-called in Mitchell’s grant and be- 
longing to the state, was the southern boundary of what was 
purchased from Mitchell in 1847—the two lots, twelve and 
thirteen. What was the limit or boundary of that road ? Could 
the purchaser have thought it was only the eight or ten feet 
covered by the road bed? If he could claim that his line went 
beyond the outer limit of the one hundred feet, he could just 
as well say it reached to the bed of the road, to the end of the 
cross-ties, or to the line of the embankment or excavation. 
No one pretends this. About twenty feet is all that is claimed, 
Restricting the claim to this, is an acknowledgment that the 
right of the road extended beyond its bed. If so, how far? 
If the purchaser was bound to yield to the right of the road 
to go outside of what it in fact covered by its bed, fhen he is 
bound by what that right actually was. Five minutes in- 
quiry would have informed him. His vendor, the owner of 
lot seventy-seven, did, in fact, put it in the bond that the road 
ran through the lot, that the two lots he was buying were 
bounded by it. That vendor had made the grant to the 
state. He knew how far the right of the state extended. The 
purchaser read his bond and saw the road with its cars run- 
ning over it. It is impossible to conceive that he did not 
make the inquiry ; that he was not, in fact, informed of the 
exact truth, and bought with full knowledge ; at least the law 
charges him with all this. As authorities on the principle in- 
volved in this question I refer to 19 Georgia, 337 ; 26 Ibid, 
132 ; 25 Ibid, 55; 48 Ibid, 585; 22 Maine, 312; 4 N. H., 
397; 2 Mass., 508; 1 Pick., 174; 3 Ibid, 149; 2 Ves., 437; 
16 Ibid, 250; 1 Sto. Eq.,sec. 400 ; Sugden on Vendors, 1052. 

2. As to the abuse of power by the chief engineer in lay- 
ing off the right of way an unnecessary width, sufficient has 
been said to show that Mitchell was bound by the survey, 
He never complained. For five years he acquiesced, and, it 
may be said, ratified it, both in accepting the maps of lots 

VoL, Lu, 21. 
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twelve and thirteen from his agent, and in selling by those 
maps. It certainly is too late now, under all those facts, after 
a lapse of thirty years, to raise that question. 

3. No officer of the Western and Atlantic Railroad could, 
by any agreement or negotiation with the purchaser, made 
without authority of law, bind the state. No such authority 
was shown giving power to such officer to make admissions 
recognizing title out of the state, nor does the mere fact that 
complainant, or any one under whom she claims, did, by the 
acquiescence of such officer, hold possession for awhile, or ex- 
ercise dominion over a portion of the right of way, affect the 
state, so far as they concern the ascertainment of the true 
boundary thereof, or the right and title of the state to the 
same. That right came from the grant from Mitchell. That 
boundary is what the survey of the chief engineer made it. 
What they were, was clearly shown. No acts or agreement 
with unafithorized officers of the state could take either away. 
No statute of limitation or prescription ran against the state. 
soas to bea bar: Code, section 2682. 

4, Whether the deed from Mitchell to the state operated as 
a grant of the fee, or an easement only, does not affect the 
questions involved: ‘Tyler on Boundaries, 111; Wash. on 
Easements, 3. 

Judgment affirmed. 


JosepH A. Roperts & Company, plaintiffs in error, vs. 
Tuomas A. Barrow et al., defendants in error. 


Plaintiffs informed the defendants that they held a note on a firm in 
which the latter had been partners. In fact, the note was given by one 
of the members of said firm after dissolution, but for goods purchased 
before. On the 3dof May, 1871, the defendants forwarded to plaintiffs 
their note due at seven months, and on the sixth of the same month tle 
latter returned the note held by them signed by C. in liquidation for 
C. K. & Co. Nothing further appears to have been done until February 
26th, 1872, when the defendants notified the plaintiffs that their note 
would not be paid, as it was obtained by fraud. Upon this statement of 
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facts the court erred in not charging the jury that if the defendants, after 
a full knowledge of the fact that C. had signed the copartnership name 
to the note of 16th of May, 1868, in liquidation of the account due by 
the firm, for which the note of the defendants was given, did not, 
within a reasonable time thereafter, return the note to the plaintiffs, 
and repudiate the act of C. in signing it for the firm, then they would 
in law be held to have ratified the act of signing by their silence and 
‘acquiescence, and could not afterwar’s allege that the note given by 
them was obtained by the fraud of the plaintiffs. 


Principal and agent. Partnership. Before Judge Kip- 
poo. Decatur Superior Court. May Term, 1874. 


For the facts of this case, see the decision. 


FLeminG & RuTHERFORD, for plaintiffs in error. 


McGitt & OneaL; B. B. Bower, for defendants. 


WaRNER, Chief Justice. 


The plaintiffs brought an action against the defendants on 
a promissory note for $286 75, payable to themselves, dated 
3d of May, 1871, and due seven months after date. To this 
action the defendants pleaded that the note was improperly 
obtained from them by a misrepresentation of facts on the 
part of the plaintiffs, in this, that the plaintiffs wrote to de- 
fendants that they held a note against the firm of Christian, 
Kennedy & Company, of which the defendants had been 
members, and believing that the note had been given to the 
plaintiffs by some member of the firm of Christian, Kennedy 
& Company during the existence of said partnership, and that 
.they were bound to pay it, and only learning to the contrary 
thereof when the note for which the one now sued on was 
given was returned to them by plaintiffs, when they discovered 
that the note represented to have been given by Christian, 
Kennedy & Company, was executed by Christian, alone, after 
the dissolution of the copartnership, when he had no authority 
to bind the firm; that at the date of the note given by Chris- 
tian to the plaintiffs he was entirely solvent, and remained so 
for more than two years; that plaintiffs never wrote to de- 





316 SUPREME COURT OF GEORGIA. 


Roberts & Company vs. Barrow e¢ al. 











fendants requesting the payment of the note, which they said 
they held on the firm of Christian, Kennedy & Company un- 
til after Christian became insol ft, ete. On the trial, the 
correspondence between the partu.s and other evidence was 
introduced, and the jury found a verdict for the defendants. 
A motion was made for a new trial on the several grounds set 
forth in the motion, which was overruled, and the plaintiffs 
excepted. 

The note, for which the one now sued on was given, was 
signed by Henry R. Christian, in liquidation for Christian, 
Kennedy & Company, and dated 16th May, 1868. On the 
Ist of June, 1870, the plaintiffs informed the defendants, by 
letter, that they held a note on Christian, Kennedy & Com- 
pany for $235 79, and urged payment thereof. Several let- 
ters were written by the respective parties, the plaintiffs re- 
questing the payment of the claim, the defendants promising 
to settle it as soon as they could obtain the money, and asking 
indulgence, saying they would give their note for the amount 
due next December, which is the note’ sued on, dated 3d May, 
1871, and due seven months after date. On the receipt of 
the defendants’ note by plaintiffs, they, on the 6th of May, 
1871, returned them the note signed by Henry R. Christian, 
in liquidation for Christian, Kennedy & Company. There is 
no doubt that the firm of Christian, Kennedy & Company 
purchased the goods of the plaintiffs, for which the note signed 
by Christian, for Christian, Kennedy & Company, was given, 
and had not paid for the same. 

The defense set up is, that at the time Christian executed 
that note in liquidation of the plaintiffs’ account, the firm had 
been dissolved, and he had no legal authority to sign the firm 
name; that he was not then the agent of the other partners, 
and could not bind them by signing the firm name to the note 
in liquidation of an account which the firm justly owed. By 
the law of this state, after the dissolution of a copartnership, 
one partner has no power to bind the firm by a new contract, 
or to revive one already for any cause extinct, or to renew, 
or continue an existing liability, or change its dignity, or its 
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nature: Code, 1917. So long as the copartnership continues, 
each partner is the agent of the other partners in relation to 
the business of the copart ship, and will be bound by his 
acts. Although at the time Christian executed the note to the 
plaintiffs, for the firm of Christian, Kennedy & Company, for 
a debt due by the firm to them, the copartnership was in fact 
dissolved, still, it was competent for the other partners to ratify 
his act in signing the copartnership name to the note, and they 
would be bound by such ratification. Did the defendants 
by their conduct, after a full knowledge that Christian had 
signed the copartnership name to the note in question, repu- 
diate his act, or did they, by their silence, and conduct ratify 
it so far as to estop them from setting up the defense now re- 
lied on to the note in suit? What did they do in relation to 
the matter? In May, 1871, the note signed by Christian for 
the firm, was forwarded to them ; they knew the facts then. 
It is true they had given their note to the plaintiffs, but did 
they return the note promptly to the plaintiffs, and repudiate 
the transaction, as it was their duty to have done if they in- 
tended to disavow his authority to bind the firm by the giv- 
ing the note in liquidation of the account they justly owed 

They did nothing of the kind, but on the contrary, after re- 
ceiving the note in May, they remained silent, acquiesced in 
what they knew Christian had done, retained the note in 
their possession until the plaintiffs’ account was barred by the 
statute of limitations, and then, on the 26th of February, 1872, 
after the expirations of ten months, instructed their attorney to 
inform the plaintiffs that the note given by them would not 
be paid, as the same was obtained through fraud. If Chris- 
tian had no authority, as the agent of the other partners, to 
bind them by signing the note in question after the dissolu- 
tion of the partnership, still, if they acquiesced and remained 
silent after full knowledge of the facts, and retained the note 
so signed and forwarded to them by the plaintiffs, in exchange 
for the note given by them, they will in law be considered as 
having ratified the giving of the note by Christian in the co- 
partnership name for a debt justly due by the firm. The rat- 





318 SUPREME COURT OF GEORGIA. 


Artope et al. vs. Goodall. 





ification of the unauthorized act of an agent, may be implied 
under certain circumstances, from the silence of the principal : 
14 Georgia Reports, 124; 39 I bid., 586 ; Code, section, 2192. 
In view of the facts of this case, the court, in our judgment, 
erred in not charging the jury that if the defendants, after a 
full knowledge of the fact that Christian had signed the co- 
partnership name to the note of 16th of May, 1868, in liquida- 
tion of the account due by the firm, for which the note of the 
defendants was given, did not, within a reasonable time there- 
after, return the note to the plaintiffs, and repudiate the act of 
Christian in signing it for the firm, then they would in law be 
held to have ratified the act of Christian in signing it, by their 
silence and acquiesence, and could not afterwards allege that 
the note given by them was obtained by the fraud of the plain- 
tiffs. 
Let the judgment of the court below be reversed. 


. 


JAMES B. Arrope, trustee, e¢ al., plaintiffs in error, vs. WIL- 
LIAM P. GooDALL, executor, defendant in error. 


1. Where a marriage contract secured the wife’s property through a trus- 
tee to her separate use, free from the power or control or any liability 
for the debts of her intended husband, the profits or income accrui g 
from said proper:y belongs exclusively to the wife, and does not be- 
come, in any event, a part of the corpus of the trust fund, in which a 
remainder is created, unless some provision is made therefor. 

. If other property be purchased with such income, and title thereto is 
taken to the trustee for the wife, and especially if the husband is cog- 
nizant of it, her right to the same may be protected aguinst the mari- 
tal rights of the husband, although no technical words creating a sepa- 
rate estate in her are contained in the deed. 

. If proof of payment with such income, goes to the jury without objec- 
tion, it may be considered by them in making their verdict, although 
there be no allegations in the pleadings setting up such facts. But such 
proof, or proof of the further fact that the scrivener who drew the deed 
did not follow instructions in drafting it, is not admissible over objec- 
tions unless the pleadings authorize it. 

. If a trustee in whom the legal title is vested, brings suit for real prop- 
erty, and the cestui que trust, who is a married woman, die pendente 
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lite, and there is no administration on her estate, the action does not 
abate, but may be continued for the recovery of the property for her 
heirs. If the action be for personal property, the trustee may recover 
so that he may be able to deliver it to the administrator, if one be ap- 
pointed, or if there be no necessity for administration, then to the dis- 
tributees, subject in either case to all charges to which it may be liable. 

. Purchasers who do not claim under the husband, cannot set up his 
marital rights in order to protect their title against the rights of the 
wife in such property as is specified in the second point of this sylla- 
bus, if the husband himself could not so assert them. 

}. Where a deed was made to a third party, trustee for a married woman, 
which does not create a separate estate in the wife, the property prima 
facie becomes the property of the husband, and bona fide purchasers 
who claim under him without notice of any equity of the wife in the 
property, hold a good title, although they may have never seen such 
deed. 

7. When a witness has been impeached by proof of general bad charac- 
ter, one who is called to sustain him should, if not able to say that his 
general character is not bad, at least be required to state that it is not 
such as to render him unworthy of credit on his oath, and that, from 
this character, the sustaining witness would believe him on his oath. 


Trusts. Husband and wife. Marriage contract. Evi- 
dence. Vendor and purchaser. Deeds. Witness. Before 
Judge HerscHEL V.JouHnson. Bibb Superior Court. Oc- 
tober Term, 1873. 


This is the third time this litigation has been before this 
court: See 42 Georgia Reports, 95, and 48 Ibid., 537. 


This was ejectment for part of lot number fifteen, in the 
western range of two acre lots in the city of Macon, by Doe 
upon the demises of J. B. Artope, as trustee of Mrs. Eliza- 
beth W. McLaughlin, (made party instead of George M. Lo- 
gan, former trustee, who died pendente lite,) and of Georgia, 
Emma, Alexander and Charles J. McLaughlin, children of 
said Elizabeth, against Roe, casual ejector, and William P. 
Goodall, as executor of Robert P. McEvoy, tenant in posses~ 
sion. The defenses were not guilty, title by prescription and 
an equitable plea. 

Plaintiff gave in evidence a marriage settlement made in 
Richmond county, Georgia, on the 28th December, 1830, be- 
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tween Alexander R. McLaughlin, of Bibb county, Elizabetly 
W. Bugg, of Richmond county, and John T. Lamar, of Bibb 
county, signed by the three, recorded in Richmond county, 
on March 22d, 1831, and in Bibb county on the 2d February, 
1870. 

This marriage settlement is set out in full in 42 Georgia, 
page 97. John T. Lamar died in 1842. On petition of 
Mrs. McLaughlin and her children, George M. Logan was, 
on the 16th of April, 1869, by the chancellor of Bibb county, 
duly appointed trustee to succeed said John T. Lamar, with 
his powers, rights and duties, as set forth in said papers, and 
Logan accepted the trust. Logan died pending this suit, and 
Artope was appointed in his stead. 

Plaintiffs next read in evidence a lease made the 11th of 
July, 1836, by the mayor and council of Macon to John T, 
Lamar, as trustee for Mrs. McLaughlin, embracing the prem- 
ises in dispute, recorded February Ist, 1870, (a copy of which 
is set out in 42 Georgia, page 99.) 

Several witnesses were introduced by both plaintiff and de- 
fendant, in connection with other testimony, but the follow- 
ing facts are sufficient for a clear understanding of the points 
decided. The marriage settlement secured to Mrs. McLaughlin, 
through a trustee, her property to her separate use, free from 
the power or control or liability for the debts of her husband. 
The evidence showed that the property in dispute had been 
purchased with the hire of the negroes embraced in the said 
mariage settlement, and with other trust funds. 

The lease from the city of Macon to John T. Lamar, trus- 
tee for Mrs. McLaughlin, contained no words of separate use. 
This instrument had been lost for twenty years, and only 
found a short time before the bringing of this suit. 

Mrs. McLaughlin died before the trial of this case, and 
there was no administrator upon her estate. The defendant 
introduced a deed to the premises from A. R. McLaughlin, 
(husband of Mrs. McLaughlin,) to White & McLaughlin, co- 
partners, consideration, one dollar, dated May 23d, 1843, 
and duly recorded. A deed from the sheriff of Bibb to Thomas 





ATLANTA, JULY TERM, 1874. 321 


Artope et al. vs. Goodall. 








A. Rrown, dated March 6th, 1849, the lot being sold as 
White’s property. A deed from Thomas A. Brown to Joseph 
A. White, dated January 10th, 1851, being aquit claim. A 
deed from Joseph A. White to Edward L. Strohecker to 
one-half interest in lot number fifteen, dated July Ist, 1852. 
A deed from R. F. Baldwin, as executor of Joseph A. White, 
to Thomas Stubbs, to one-half undivided interest in lot number 
fifteen, dated March 15th, 1855. A deed from Thomas Stubbs 
to J. A. Ralston covering one undivided half of lot number 
fifteen, dated June 6th, 1859. <A deed from J. A. Ralston to 
Edward L, Strohecker to west half of lot number fifteen, dated 
October 23d, 1860. A deed from Edward L. Strohecker to 
William P. Goodall as executor of McEvoy, dated 24th Sep- 
tember, 1872. 

There were several witnesses introduced for the purpose 
of impeaching Alexander R. McLaughlin, introduced by 
the plaintiff. Strohecker, Goodall and others, testified that 
at the time they purchased they had no knowledge or notice 
of Mrs. McLaughlin’s equity, or that the property in dispute 
was her trust property, or that her money paid for it. 

The jury found for the defendant. Plaintiff’s counsel moved 
for a new trial upon the following grounds, among others: 

Ist. Because the court erred in refusing to allow A. R. Mc- 
Laughlin to testify what instructions were given to the city 
officials as to the person to whom the lease was to be made, 
and that there was a mistake in leaving out a part of those in- 
structions. 

2d. Because the court erred in refusing to allow James M. 
Jones (a witness introduced to sustain A. R. MeLaughlin,) 
to be asked if he would believe the said McLanghlin upon 
his oath—Jones having stated that McLaughlin’s general 
character had been exemplary in some things, and in others 
not, but that he did not know the general opinion of the peo- 
ple about him. 

3d. Because the court erred in charging as follows: “That 
the deed from McLaughlin to White & McLaughlin was 
recorded, and so was the deed from White to Strohecker. 
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This was constructive notice to Strohecker that title was in 
White. It is true that a purchaser is bound to look to his 
title, and he buys at his peril as against the true owner, and 
he is not a bona fide purchaser, if by ordinary diligence he 
could have ascertained the true owner. But if the true owner 
has his deed concealed or lost by his own act, so that the pur- 
chaser could not by such diligence ascertain who the true 
owner was, and the true owner stands by knowing of his pur- 
chase, and permits him to go on and make improvements, he 
cannot set up the want of bona fides against such purchaser, 
Therefore, if you believe from the evidence that Mr. and 
Mrs. McLaughlin concealed the lease deed for a long series of 
years, embracing the period in which these various purchases 
were made, so that it was impossible for them to have seen it, 
and McLaughlin, with the knowledge and acquiescence of 
Mrs. McLaughlin, claimed the land and treated it as his own, 
then it does not lie in the mouth of these plaintiffs to set up 
the want of bona fides on the part of purchasers claiming 
title under McLaughlin.” 

4th. Because the court erred in charging as follows: “If 
the property in dispute was purchased with the hire of the 
negroes mentioned in the marriage settlement, that under the 
terms of that settlement, the hire of the negroes became the 
individual property of Mrs. McLaughlin, and when the hire 
was so invested in the land in dispute, then the land became 
the individual property of Mrs. McLaughlin—not covered by 
the trust—and at her death belonged to her separate estate, 
and can only be recovered by her administrator, and there be- 
ing no demise in the name of her administrator, the plaintiff 
cannot recover in this suit.” 

The motion was overruled, and plaintiffs excepted. 


J. & J. C. Rutmrrrorp, for plaintiffs in error. 


WuirtLe & Gustin; Lanter & ANDERSON, for defend- 
ant. 
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TrIpPEe, Judge. 


1. It was claimed in the argument before this court that 
the profits or increase of the trust estate became a part of the 
corpus of that estate, and by the terms of the deed would go 
tothe remaindermen. It was not so provided in the deed, 
which was the marriage contract. By that, a separate estate 
was created in the wife, free from the control of the hus- 
band, and at her death the property, not the income, was 
to go to the children if the wife died intestate. Unless a pro- 
vision was made therefor we know of no authority that would 
authorize the construction of such terms to be that the remain- 
der interest included the income or profits. That belonged 
exclusively to the wife. 

2. Previous to the adoption of the Code the mere creation 
of a trust, without anything to show that a separate estate 
was intended for the wife, did not exclude the marital rights 
ofthe husband. Butifsuch trust property be purchased with 
the income of the other property in which the wife has a sep- 
arate estate, as in the case of the deed “ to Lamar, trustee for 
Mrs. McLaughlin,” she could claim its protection against the 
marital rights of her husband, and purchasers from him, with 
notice. It was stated in Logan vs. Goodall, 42 Georgia, 95, 
which was this case in the name of another plaintiff, that by 
the terms of the marriage contract the intended husband bar- 
gained and agreed that any property she might thereafter be- 
come entitled to in any manner whatever, should be free from 
his marital rights, and that he was thereby estopped from 
setting them up. 

3. It has often been held by this court, that if proof goes to 
the jury without objection, which would show a right in the 
party offering it, the jury may consider it, althongh there are 
no allegations in the pleadings setting up the facts thus proved. 
This is put upon the ground tliat if objection be made that 
the pleadings do not authorize the testimony, the party tender- 
ing it might amend so as to make it admissible. See 39 
Georgia, 708; 49 Ibid., 268. 
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4, The principle asserted inthe fourth point of the sylla- 
bus we consider was virtually decided in this case when it was 
here before: 48 Georgia, 537. As was asked in that decision, 
what injury can result to anybody by letting this case, which 
has undergone a protracted and costly litigation, be continued 
for the benefit of those who may now be entitled to the prop- 
erty? We do not say they are; but why not let them adopt 
the case and have their rights determined? If any mesne 
profits should be the separate estate of Mrs. McLaughlin, or 
if any special direction be necessary to be given to any par- 
ticular portion of it, under the broad powers given to a court 
of law, the verdict can be moulded to meet the exigency. 

5. As to one-half of the lot of land in controversy no one 
claims the title thereto under the husband. It ean, therefore, 
be of no interest to any claimant as to what his marital rights 
may have been, so far as that half is concerned. 

6. The deed to Lamar, trustee, ete., prima facie put the 
title in McLaughlin, the husband. Purchasers from him had 
the right to treat him as the true owner, if they had no notice 
of the equitable rights of the wife. And this is true, whether 
or not such purchasers had ever seen such deed. Because a 
purchaser was ignorant of a fact or a deed which makes his 
title good, he cannot be denied the right to set up such a fact, 
or such a deed in support of his title. One who bought of 
McLaughlin, or of a purchaser under him, is to be assumed 
as believing he had the title, if nothing appears to the con- 
trary. If on subsequent examination such purchaser discov- 
ers there was a deed which on its face did vest the title in his 
vendor, and which would protect his own title, it would be 
absurd to hold that it should be of no avail, simply because 
he did not examine before he bought and see that he did, in 
fact, get a good title. 

7. Upon the question as to how far a witness called to sustain 
another who has been impeached by proof of general bad 
character, should be required to go in stating his knowledge 
of the general character of the impeached witness, before he 
can answer the final question put in such cases, it is almost 





ATLANTA, JULY TERM, 1874. 


Arnold vs. The State of Georgia. 





impossible to prescribe by a specific rule, what cxact terms 
the sustaining witness should use. ‘To impeach a witness by 
proof of general bad character, the impeaching witness should 
be first asked as to his knowledge of the general character of 
the witness, and next as to what that character is, and lastly, 
he may be asked if, from that character, he would believe him 
on his oath : Code, section 3873. “The witness may be sus- 
tained by similar proof of character:’ Section 3874. We 
think that under these sections, if the sustaining witness is 
not able to say that the general character of the impeached 
witness is not bad, he should, at least, be required to state 
that it is not such as to render him unworthy of credit on his 
oath, before he can give his own declaration, that from this 
character he would believe the other on his oath. This would 
meet all the difficulty presented in this case, and probably 
any that would arise in any other. 
Judgment reversed. 


AARON ARNOLD, plaintiff in error, vs. THe STATE OF GEOR- 
GIA, defendant in error. 


The evidence being sufficient to sustain the verdict a new trial will not 
be ordered. 


New trial. Before Judge Hopkins. Fulton Superior 
Court. October Term, 1873. 


The facts necessary to an understanding of this case are 
y g 
embraced in the decision. 


A. B. Cutserson; W. F. Wriaut, for plaintiff in error. 


Joun T. GLENN, solicitor general, for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of an assault 
with intent to murder, and on the trial thereof the jury re- 
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turned a verdict of guilty. A motion was made for a new 
trial which was overruled by the court, and the defendant 
excepted. The grounds of the motion were, because the ver- 
dict was contrary to law, contrary to the evidence, and strongly 
and decidedly against the weight of the evidence, and because 
the evidence of the identity of the defendant was too vague and 
uncertain, and because there was sufficient evidence of an alibi to 
create a reasonable doubt in the minds of the jury as to the guilt 
of the defendant. In looking through the evidence contained in 
the record of this case it is quite sufficient to sustain the ver- 
dict according to the repeated rulings of this court, therefore, 
the verdict is not contrary to law nor was it contrary to 
7 evidence, or so strongly and decidedly against the weight 


of the evidence as would have required the court below to 


have set it aside. As to the identity of the defendant, that 
was a question for the jury, under the evidence. Whether the 


evidence as to the alibi of the defendant was sufficient to cre- 
ate a reasonable doubt in the minds of the jury as to the 
defendant’s guilt, was also a question exclusively for the con- 
sideration of the jury. 

Let the judgment of the court below be affirmed. 


ANTHONY Carrer, plaintiff in error, vs. THe STATE OF 
Georeara, defendant in error. 

Where an indictment charges that the defendant was entrusted by the 
owner with certain melons, ‘‘for the purpose of applying the same to 
the sole use and benefit of the said owner,’’ a verdict of guilty is not 
sustained by proof that the melons were delivered to the defendant for 
the purpose of selling the same and bringing the money to the owner, 
less what he charged for his services. 


Criminal law. Larceny after trust. Before Judge ScHLEY. 
Chatham Superior Court. February Term, 1874. 


Anthony Carter was indicted for the offense of larceny after 
a trust delegated, in this, that he “was entrusted by one John 
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Mongin with four hundred and eighty melons of the value 
of ten cents each, the property of the said John Mongin, for 
the purpose of applying the same to the sole use and Lehoof 
of the said John Mongin.” And, “after having been en- 
trusted as aforesaid, failed to apply thes article aforesaid as 
directed, but wrongfully, feloniously, fraudulently, and without 
the consent of the owner thereof, appropriated the same to 
his own use, without paying to the owner thereof the full 
value or market price thereof.” 

The evidence for the state disclosed that the melons were 
delivered by Mongin to the defendant to be sold for him, the 
proceeds to be paid to Mongin, less what the defendant charged 
for his services; that the melons were of the value charged 
and that the defendant paid but one dollar to Mongin. 

The evidence for the defendant is omitted as unnecessary to 
an understanding of the decision. The jury found a verdict 
of guilty. The defendant moved for a new trial because the 
verdict was contrary to the law and the testimony. Tie mo- 
tion was overruled and defendant excepted. 


Dantet R. Groover, by CHarues D. HI 1, for plain- 
tiff in error. 


ALBERT R. LAMAR, solicitor general, for the state. 


TriPPE, Judge. 


The statute makes the fraudulent conversion by a bailee 
of many kinds of property a criminal act, to-wit: money, 
notes, bonds, cotton, corn, horses, mules, ete. If the indict- 
ment charged that the defendant was entrusted with money, 
ora horse, which he fraudnlently converted, it could not be 
sustained by proof that a bond, or cotton, had been so en- 
trusted and converted. So the same statute, Code section 
4424, prescribes that when such things or articles have been 
entrusted to a person for divers different purposes, to be used 
by him in various specified ways therein defined, and the 
bailee shall fraudulently convert them to his own use, or other- 
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wise dispose of them, he shall, on conviction, be punished. 
It is as much necessary that the character of the bailment, the 
purpose for which the thing is entrusted, shall be set. forth in 
the indictment, as it is properly to describe the thing or articde 
itself. In both cases the rule is founded on the right of a party 
to have notice of what it is proposed to convict him. We do 
not suppose that any indictment under this statute ever failed 
to define both, to-wit: the article deposited and the nature or 
object of the bailment. Each of them is set forth in the one 
under consideration. The bailment therein defined, is that 
the melons were entrusted by the owner with the defendant, 
“for the purpose of applying the same to the sole use and 
benefit of the said owner.” The proof was that they were 
delivered to the defendant for the purpose of selling the same, 
and after the defendant was satisfied out of the proceeds of 
sale for his services, the surplus was to be paid to the owner. 
Where the bailee is charged with a trust to be executed in a 
special mode distinctly defined when it is created, and is to 
be brought to account for an alleged breach thereof, either 
civilly or criminally, he should be notified in the suit or the 
criminal accusation, of what trust it is claimed he has been 
guilty of violating. We think justice and reason demand this, 
and that it is but preserving a vital rule that obtains in all 
pleadings, civil or criminal. 
Judgment reversed. 


Lutuer Hays, plaintiff in error, vs. Joun G. ReyNowps, 
executor, defendant in error. 


Four years possession of land, after a judgment of foreclosure of a mort- 
gage thereon, by a bona fide purchaser thereof, does not discharge the 
same from the lien of such judgment, under section 3583 of the Code. 


Vendor and purchaser. Mortgage. Judgment. Before 
Judge Haut. Newton Superior Court. September Term, 


1873. 
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For the facts of this cage, see the decision. 
Fioyp & MippLesrooks, for plaintiff in error. 
Sims & Sims, for defendant. 


WARNER, Chief Justice. 


This was a claim case. The land was levied on to satisfy 
a mortgage lien under a judgment of foreclosure thereof. On 
the trial of the claim, the jury, under the charge of the court, 
found the property subject to the mortgage. A motion was 
made for a new trial on the ground of error in the charge of 
‘the court to the jury, which was overruled, and the claimant 
excepted. The only question made in the record for our 
judgment is, whether the claimant was protected in his four 
years possession of the land as a bona fide purchaser thereof 
for a valuable consideration, as against the lien of the mort- 
gage, when there had been a judgment of foreclosure of the 
mortgage. In other words, are judgments foreclosing mort- 
gage liens within the provisions of the 3583d section of the 
Code, which declares: “ When any person has bona fide, and 
for a valuable consideration, purchased real or personal prop- 
erty, and has been in the possession of such real property for 
four years, or of such personal property two years, the same 
shall be discharged from the lien of any judgment against the 
person from whom he purchased.” 

The court charged the jury that a judgment foreclosing a 
mortgage lien was not within the true intent and meaning of 
that section of the Code, and that is the alleged error complain- 
ed of in this case. The lien of a mortgage is created by the act 
of the parties and not by the judgment of the court foreclosing 
it. The judgment of foreclosure only bars the mortgagor’s 
equity of redemption of the specific property contained in the 
mortgage. The judgment of foreclosure authorizes the sale 
of the thing or specific property mortgaged, in satisfaction of 
the lien created by the mortgage, and that is all; it binds no 
other property of the mortgagor. The due second of a mort- 

VoL, Lint. 22, 
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gage is notice from the time of record to all the world: Code, 
1960. It will be noticed that the 3583d section declares that 
four years possession of the real property by the purelaser 
shall discharge it from the lien of any judgment against the 
person from whom he purchased. A judgment of foreclos- 
ure of a mortgage, is not a judgment against the person of 
the mortgagor, but is only a judgment against the thing or 
property mortgaged, and not being a judgment against the 
person from whom the claimant purchased the land, it is not 
within the 3583d section of the Code. In Butt vs. Muddozx, 
7th Georgia Reports, 495, it was held that judgments on the 
foreclosure of mortgages, were not within the dormant judg- 
act of 1823, and one of the reasons given for the judgment of 
the court in that case was, that the lien of the mortgage was 
created by the contract of the parties and not by the judgment 
of acourt. This ruling of the court was affirmed in Horton 
vs. Clark, 40 Georgia Reports, 412. 
Let the judgment of the court below be affirmed. 


Epwin W. Marsu, plaintiff in error, vx. Henry GRIFFIN, 
defendant in error. 


One who buys land on which the lien of a judgment against the vendor 
has attached and which is subsequently sold by the sheriff under the 
judgment, cannot tack the time he was in possession prior to the levy 
to the time that elapses from the sale to the bringing of ejectment by 
the purchaser at sheriff's sale, so as to claim that the two periods when 
added will make out a title by prescription. 


Prescription. Judgment. Possession. Before Judge UN- 
DERWOoD. February Adjourned Term, 1874. 


On April 9th, 1873, Marsh brought complaint against 
Griffin for lot of land one hundred and eighty-six, in the 
twelfth district and fourth section of said county. ‘The de- 
fendant pleaded the general issue and title by prescription. 
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Upon the trial the following facts were admitted: On Feb- 
ruary 24th, 1862, Marsh obtained a judgment against one 
John Hatfield, upon which execution issued on October Ist, 
1867. On the 28th of the month last aforesaid, a levy was 
made upon the land in controversy, and a sale had on the first 
Tuesday in the following December. Marsh became the pur- 
chaser, taking a sheriff’s deed therefor. > 

On December 29th, 1862, Hatfield, for and in considera- 
tion of $800 00 paid, conveyed said lot to Alexander Martin, 
who went into possession the following fall, and so remained 
until August 20th, 1872. On the day last aforesaid, Martin, 
for a valuable consideration, conveyed to the defendant Griffin, 
who immediately went into possession, and has so remained 
from that time. 

The court charged the jury that upon the facts, as stated, 
the plaintiff was not entitled to recover, and a verdict was 
rendered accordingly. ; 

Exception was taken to the aforesaid charge, and error is 
assigned thereon. 


DaBney & Fovucne; J. C. CLEMEnts, for plaintiff in 
error. 


WARREN AKIN, for defendant. 


Trippe,-Judge. 


The simple question made in this case is, can one who buys 
land on which the lien of a judgment against the vendor has 
attached, and which is subsequently sold by the sheriff under 
the judgment, tack the time he was in possession prior to the 
levy to the time that elapses from the sheriff’s sale to the 
bringing of ejectment by the purchaser thereat, so as to claim 
that the two periods, when added, will make out a title by 
prescription? The court below held that he could. We 
cannot concur with this construction of the statute in relation 

.to the matter of title by prescription. It is true that it is 
specially provided that if a bona fide purchaser of land re- 
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mains in possession of it four years, he then holds it dis- 
charged from the lien of any judgment against his vendor: 
Code, section 3583 But this is not on the ground of adverse 
possession in the purchaser. Not one word is used in the sec- 
tion referring to the character of the possession. The pur- 
chaser may admit every day of the four years after his purchase, 
that his. land is subject to the lien of the judgment, and that 
it could be enforced against it, and his right be none the less, 
after the expiration of four years, to assert that the land is 
then discharged from all right in the plaintiff in the judg- 
ment to claim any lien upon it. But if before that lien is 
lost the land is levied on and sold, the previous possession of 
the person who had bought from the defendant can no longer 
be of any avail to him as against the purchaser at sheriff’s 
sale. Time may have been running in his favor down to the 
levy, so far as concerned the lien of the judgment. But when 
the land is sold by the sheriff under the judgment, the rela- 
tion of the parties ischanged. It then becomes a question of 
title—of contesting titles, one in the purchaser from the de- 
fendant in the judgment—and the other in the purchaser at 
sheriff’s sale. It cannot be claimed that the possession of the 
first was adverse as to the latter. If, ina loose sense, it was 
adverse to the lien of the judgment, that was determined when 
the land was levied on and sold. 

The provisions of the Code upon the subject of title by 
prescription do not apply to such a case. They were not in- 
tended to affect the question of the lien. of judgments. If the 
holder of such a lien enforces it, before it is lost under section 
3583, whatever new right he may acquire by purchasing at a sale 
thus had, or the right of a third person who may be the pur- 
chaser, is unaffected, by the time that may have elapsed be- 
tween the time of a sale made by the defendant in the judg- 
ment, and the time when the judgment is enforced by levy 
and sale by the sheriff. 

Judgment reversed, 
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D. W. Pervvs, plaintiff in error, vs. SAMUEL BAILEy, de® 
fendant in error. 


Where the verdict was contrary to a legal charge, a new trial should be 
granted. 


New trial. Charge of Court. Before Judge HALL. Pike 
Superior Court. April Term, 1874. 


For the facts, see the decision. 
L. T. DovaL; Boynton & DisMvkE, for plaintiff in error, 


Speer & Stewart, for defendant. 


Warner, Chief Justice. 


The plaintiff brought an action against the defendant on a 
promissory note for $228 00. The record does not show that 
the defendant filed any plea to the action, but on the trial the 


defendant offered evidence going to show that the note was 
given to the plaintiff in ignorance of his legal rights, and that 
the same was without consideration. This evidence appears to 
have been introduced without objection. The jury found a 
verdict in favor of the plaintiff for three dollars only. A 
motion was made fur a new trial by the plaintiff, on the ground 
that the verdict was contrary to the evidence and without evi- 
dence to support it, and contrary to the charge ot the court. 
The court sustained the motion, and granted a new trial 
whereupon the defendant excepted. It does not appear from 
the bill of exceptions as certified by the presiding judge, what 
the court did charge the jury, and the defendant did not except 
to the charge of the court. Assuming that the court charged 
the law correctly, in the absence of all knowledge as to what 
it did charge, and the court having granted a new trial on the 
ground that the verdict was contrary to its charge, we will not 
interfere with the discretion of the court in granting the new 
trial on the statement of facts as now presented in the record 
before us, but we express no opinion as to the merits of the 


° 4 
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rights of the respective parties under the evidence offered at 


the trial. 
Let the judgment of the court below be affirmed. 


Lewis H. Epwarps, plaintiff in error, vs. Joan L. Dixon, 
administrator, e¢ al., defendants in error. 


Paragraph 2, section 17, article 5th, of the constitution of 1868, casting 
the burden of proof upon the plaintiff in certain cases, in so far as it 
applies to ordinary contracts between individuals, as in the case of a 
payee of a promissory note suing the maker, and in so far as it may re- 
guire the plaintiff in such a case to prove that the consideration of the 
note was a legal and valid one, is not in violation of that provision in 
the constitution of the United States which prohibits a state from pass- 
ing any law impairing the obligation of contracts. 

Warner, Chief Justice, dissented. 


Constitutional law. Pleadings. Betore Judge BARTLETT. 
Meriwether Superior Court. May ‘Term, 1874. 


This case was before the court in 48 Georgia Reports, 142. 
Any further report of it than is contained in the opinions is 
unnecessary. 


A. H. Freemay, for plaintiff in error. 


GeorceE L. Peavy; Jonn W. Park, for defendants. 


Tripre, Judge. 


In the judgment rendered in this case I propose, as indi- 
cated in the head-note, to limit it to the exact case as is made 
in the record and to the principle involved in said head-note. 
The suit was brought by the payee of thenote. It is an ordinary 
contract, and there could be no difficulty in proving the con- 
sideration of it. No impracticable rule is set up by the con- 
stitution which this plaintiff is required to comply with. No 
burden is imposed on him greater than what has been or may 


a . 





ATLANTA, JULY TERM 1874. 335 


Edwards vs. Dixon et al 


be done without question by the legislature in many other 
cases. If an act were passed, requiring that when a defend- 
ant files under oath a plea of failure of consideration to a 
suit on a note, the plaintiff must support his case by proving 
the consideration, would it be claimed that it was an uncon- 
stitutional law, that it impaired the obligation of a contract, 
that it so broke in upon the remedy of the plaintiff as to vio- 
late the paramount law of the land? So if a similar onus was 
put upon a plaintiff, where the plea of gaming or of usury, 
or other illegality, is set up, would such a statute be void? 
The rule now is in a claim case, that where the property levied 
on is shown to have been in the possession of the defendant in 
execution after judgment was obtained, the onus is cast on the 
claimant. If it were declared by statute that when an affi- 
davit is filed by a plaintiff in execution before levy is made, 
that such property was in his debtor’s possession after judg- 
ment, it should be sufficient to cast the onus, would such an act 
be unconstitutional ? 

Let it be noted that the provision of the constitution under 
consideration does not create a defense—does not make any- 
thing or act an avoidance of a contract which was not a de- 
fense before, which would not have beef sufficient to set it 
aside or avoid it when the constitution was adopted: Chance- 
ley vs. Baily, 37 Georgia, 532; Wallace vs. Cannon, 38 Ibid., 
199. Were that matter a new question, res integra, and did 
I not feel bound by those decisions, as well as several rendered 
by the supreme court of the United States, my own judg- 
ment might be different in this case, but for a totally differ- 
ent reason than the one given in the dissenting opinion. The 
constitution does not make the filing of the plea, nor the 
swearing to it, nor both together, a ground for a judgment in 
defendant’s favor. It simply casts a certain duty on the 
plaintiff in such a case, the sum of which is that he must 
show a legal and valid consideration for the contract he him- 
self made and on which he has brought suit. He knows what 
that consideration is; can it be unconstitutional to require him 
to prove it? Again, it is not a case of a bearer of a negotia- 
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ble instrument suing on a paper which may have been in the 
hands of numerous parties—parties whom the present bearer 
may not and cannot know ever held it. Nor is it like the case 
of the holder of a bank-bill, when it is almost universally im- 
possible for him to know, to whom it was issued, or how often 
it has been issued, or the thousand different uses to which it 
may have been put. There is overwhelming reason for say- 
ing that to require a holder of such a paper to show all that, 
would be to burden him with the necessity of doing what it is 
impossible to do—would impose upon him impracticable condi- 
tions, and practically deny all right of recovery. For such 
a reason, I concurred in the judgment rendered in Dobbins vs. 
Sibley, and Branch vs. Baker, decided at the present term. 
The difference between the two classes of cases, is manifest at 
once. In one, a clear, substantial remedy is left to the suit- 
or; in the other, all remedy is practically taken away. I 
repeat, that I do not intend in this to go outside of the ques- 
tion as it is presented by the facts of this case, and only pro- 
nounce that, in my opinion, the said provision of the consti- 
tution, article 5, section 17, paragraph 2, casting the burden 
of proof in certain cases upon the plaintiff, in so far as it ap- 
plies to ordinary contracts, as in the case of a payee of a prom- 
issory note suing the maker, and in so far as it requires the 
plaintiff in such a case to prove that the consideration of his 
note was a legal and valid one, is not in violation of that pro- 
vision of the constitution of the United States which pro- 
hibits a state from passing any law impairing the obligation 
of contracts. 
Judgment affirmed. 


McCay, Judge, concurred, but furnished no written opinion. 
Warner, Chief Justice, dissenting. 
When this case was before this court on a former occasion, 


the constitutional question was not then made or discussed, 
and as a matter of course, no opinion was expressed in rela- 
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tion thereto, but the constitutional question was raised and 
decided in the court below on the last trial, and now comes 
before us for decision upon that point in the ease. The plain- 
tiff read in evidence his note, dated in August, 1861, and 
closed. ‘The defendant having filed a plea under the provis- 
ion of .the 17th section of the 5th article of the constitution 
of 1868, and without offering any evidence, moved the court 
to non-suit the plaintiff, which motion the court sustained, and 
the plaintiff excepted. In my judgment, that part of the 
state constitution of 1868 which declares “that in all cases 
when the defendant, or any one interested in the event of the 
suit, will make a plea supported by his or her affidavit, that 
he or she has reason to believe that the obligation or evidence 
of indebtedness upon which the suit is predicated, or some 
part thereof, has been given or used for the illegal purpose 
aforesaid, (that is, for the purpose of aiding and encouraging 
the rebellion) the burden of proof shall be upon the plaintiff 
to satisfy the court and jury that the bond, deed, note, bill or 
other evidence of indebtedness upon which said suit is brought, 
is or are not, nor is any part thereof, founded upon, or in any 
way connected with, such illegal contract, and has not been 
used in aid of the rebellion,” is in violation of the 10th sec- 
tion of the 1st article of the constitution of the United States, 
which prohibits the state from passing any law impairing the 
obligation of contracts, and is, therefore, void as to contracts 
made prior to its adoption as the law of this state. It makes 
the plea of the defendant, supported by his affidavit, a defense 
to the plaintiff’s action to enforce his contract, which was not 
a defense to it under the then existing laws of the state, at 
the time the contract was made, and if one of the original 
contracting parties be dead, (as in this case,) the plaintiff would 
be deprived of all remedy under the statute law of this state, 
to enforce his contract, unless he could negative the defend- 
ant’s plea by other evidence than his own testimony. It is 
competent for the state to alter and change the rules of evi- 
dence in relation to contracts, and the remedy for their en- 
forcement, provided, always, that no substantial right secured 
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by the contract is invaded or impaired. A law of the state 
made under the pretext of altering the remedy on contracts, 
or for altering the rules of evidence in relation thereto, may 
as well be in violation of the constitution as any other law of 
the state when it invades and impairs the obligation of existing 
contracts. The name or pretext under which it is done, is 
wholly immaterial. The laws of the state which are in exis- 
tence at the time and place of the making of a contract, and 
where it is to be performed, enter into and form a part of it, 
and the parties will be presumed to have contracted in view 
of that existing law, and this embraces alike those laws which 
affect its validity, construction, discharge and enforcement. 
The provision of the state constitution of 1868, as applicable 
to the plaintiff’s contract, made prior to its adoption, hinders and 
obstructs its enforcement, and necessarily impairs its obligation, 
as that obligation existed at the time the contract was made. 
Any impairment of the obligation of the plaintiff’s contract, as 
that obligation existed under the law at the time it was made, 
the degree of impairment is immaterial, is within the prohibition 
of the constitution of the United States. The practical effect 
of the defendant’s plea under this law of the state is to make 
the fact that he has reason to believe that the plaintiff’s note, 
or some part thereof, has been given or used for the purpose 
of aiding the rebellion, (without stating what that reason is 
on which his belief is founded) a complete defense and dis- 
charge of the defendant’s obligation to perform his contract, 
unless the plaintiff shall be able to satisfy the court and jury 
to the contrary thereof by proving a negative—that is to say, 
that the note, or any part thereof, was not given and has not 
been used for the purpose of aiding the rebellion, or in any 
way connected therewith. The existing law of the state at 
the time the plaintiff’s contract was made, imposed no such 
conditions upon him as to the enforcement of the defendant’s 
legal obligation to perform that contract, as the law of 1868 
creates and imposes on him, The contract must be left with 
the same force and effect, including the substantial means of 
enforcement, which existed under the law of the state at the 
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time the contract was made. I am, therefore, of the opinion 
that the judgment of the court below in this case should be 
reversed. 


Emity R. Baker, plaintiff in error, vs. Lypra A. LyMAn, 
executrix, defendant in error. 


1. Though a levy on several city lots, all of which are claimed, recites 
that one of the lots, without designating which, was in the possession 
of the defendant in execution, the onus is not thereby cast on the 
claimant, and it was not error in the court to hold that the burden of 
proof was on the plaintiff in execution, and that he was entitled to 
open and conclude before the jury. 

2. Letters from the claimant to the plaintiff or the record of a suit and 
judgment in favor of claimant against the defendant, which tend to 
illustrate the issues involved, and do in fact aid in determining it, are 
competent evidence for the plaintiff. 

3. When the interrogatories of a witaess have been taken on the ground 
of his being aged and infirm, and he resides in the town where the 
case is tried, this court will be slow to hold that the judge who tried 
the cave, committed error in requiring the presence of, and sending for 
such witness, instead of permitting his interrogatories to be read; and 
particulatly will this be so, when the court inquires to its satisfaction 
as to the ability of the witness to come into court and undergo the ex- 
amination, and it further appears that the witness is a near relative to 
and the vendor of claimant, and that no injury resulted to claimant 
from such ruling by the court. 

. When all the property of a debtor in this state, except a very small 
portion, is transferred by a voluntary conveyance toa relative, it is not 
a sullicient reply to the issue of fraud made by a creditor upon such a 
deed, thit the deb'or has sufficient propecty in a distant state to dis- 
charge his indebtedness—especially if the donee was aware, at the 
time of receiving such deed, of the debt due the attacking creditor and 
that payment thereof was being urged. 

. It is proper for the court to qualify a request to charge as the testi- 
mony miay authorize. 

. The question submitted by the court to the jury was the true one in 
the case, to-wit: was the deed made to hinder and delay creditors and 
was the claimant who took under it aware of that intention; and we 
cuimot say that the verdict was not right under the evidence. 
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Claim, Argument. Evidence. Interrogatories. Witness. 
Debtor and creditor. Fraudulent conveyance. Charge of court. 
New trial. Before Judge McCurcuen. Bartow Superior 
Court. September Adjourned Term, 1873. 


At the September term, 1872, of Bartow superior court, 
Lydia A. Lyman, as executrix upon the estate of Samuel P. 
Lyman, deceased, recovered a judgment against Caleb ‘Tomp- 
kins for $1,300 09 principal, and 3515 80 interest, on a note 
dated December 27th, 1866, due one year after the date there- 
of, and payable to the order of plaintiff’s testator. The exe- 
cution based upon this judgment was levied as follows: 

“Levied the within fi. fa. on two houses and lots on Stone- 
wall street, in the city of Cartersville, Georgia, one of same 
occupied by defendant, said lots containing two acres each, 
more or less; also, one vacant lot on said Stonewall street, op- 
posite the abeve described premises, containing one acre, more 
or less; also, one vacant lot lying south of A. F. Morrison’s 
lot, and fronting on Main street, in Cartersville, Georgia, con- 
taining one acre, more or less, all levied on as the property of 
Caleb Tompkins, defendant in execution, this 8th day of Oc- 
tober, 1872.” 

This property was claimed by Emily R. Baker. Upon the 
trial of the issue thus formed, substantially the following evi- 
dence was introduced : 

The plaintiff introduced the record of the suit in which the 
judgment was obtained, the execution with the levy thereon, 
and proved by John H. Wikle that the defendant had been 
in possession of the property levied on for about seventeen 
years; that since the execution of the deed from defendant to 
claimant, both seemed to occupy the property ; that witness 
did not know who had been in actual- possession since the 
date of the deed, but thinks defendant ; that after the defend- 
ant had been in possession of the property a few years, claim- 
ant came to live with him. 

The claimant introduced testimony as follows : e 

Ist. Deed executed by defendant on September Ist, 1869, in 
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consideration of natural love and affection, conveying to “his 
niece,” the claimant, various pieces of property, embracing 
that in dispute, witnessed by W. C. Green and N. D. Lewis. 
Recorded December 3d, 1870. 

2d. N. D. Lewis, who testified as to the execution of the 
aforesaid instrument at the time it purports to bear date. 

3d. The claimant, who festified that said deed was executed 
when it purports to bear date; that her uncle, the defendant, 
owned at the time of the execution of the said instrument, 
and still owns, two thousand eight hundred and eighty acres 
of land in northern Texas, also seven hundred acres or more, 
of mining and farming lands in middle Alabama; that she 
supposes “both are worth upwards of $30,000 00;” that he . 
was fully responsible for all the.debts he owed, as they 
were but few, wholly independent of the property conveyed 
in said deed ; that she does not know the plaintiff who pur- 
ports to have been the wife of her testator; that testator told 
witness during his life that he was a widower with one son. 
That the deed was not made for fraudulent purposes. That 
the letters from witness to plaintiff’s testator, (hereafter re- 
ferred to), in speaking of the note given by defendant to said 
testator for means to carry on the mining matter here in the 
south, were not written to defraud him, as he was as deeply 
interested in that matter as was the defendant. That neither 
witness nor her uncle seek to swindle any one, but are pursu- 
ing their own lawful business, “which is their inalienable 
right, that every freeman has the right to enjoy without hin- 
drance or molestation.” That plaintiff’s testator himself pro- 
posed to witness by letter to have the property deeded to her 
by defendant. 

4th. At this stage of the case the claimant offered the de- 
positions of the defendant, as of an aged and infirm witness. 
This evidence was objected to on the ground that the defend- 
ant resided in the city of Cartersville, within a few hundred 
yards of the court-house, had been subpcenaed and was able 
to attend court. Evidence was introduced pré and con as to 
his physical condition. ‘The court sent a bailiff to notify him 
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to come in person. This officer reported that he met the de- 
fendant coming out of his residence with a letter in his hand; 
that he notified him that the judge had sent for him to come 
into court, to which he replied that he was not able to go. 
That he saw nothing the matter with him. The court then 
ordered him brought in, and certifies that upon an inspection 
and personal examination of him, it became satisfied “that he 
was abundantly able to attend the court and to give his testi- 
mony discreetly and quietly.” The court then excluded his 
depositions and claimant excepted. 

5th. Caleb Tompkins, the defendant, who testified that he 
was nearly seventy-four years old, and his health not good ; 
that he has an affection of the heart and is troubled with 
shortness of breath ; that exercise or excitement impairs his 
memory. That the deed made by him to claimant was ex- 
ecuted and witnessed the day it bears date. That he was 
then, and is still, solvent. That he did not own any other 
property in Georgia of any consequence at the time of the 
execution of said instrument, except that embraced therein. 
That the lot of land in Cherokee county, not covered there- 
by, is not worth more than $100 00. That plaintiff’s testa- 
tor knew that he owned this property, and was worth $20,- 
000 00 or more. That he knew that this transfer of property 
to claimant was in contemplation and approved it. That he 
owned property in other states of the value of $20,000 00. 

Plaintiff, in rebuttal, submitted testimony as follows : 

Ist. Four letters from claimant to plaintiff’s testator, all of 
which were objected to by claimant and objection overruled. 
The first dated November 29th, 1866. This communication 
commences by complaining that said testator, in a letter to 
defendant, had sent no message to the writer, and asserting 
that she was jealous and disposed to quarrel with him. Re- 
fers to their becoming acquainted in Washington city with 
pleasure. Argues the necessity of the union people of the 
north assisting those of similar sentiments at the south by 
Joans of money on good security, by purchase of lands for 
future speculation, by developing the mineral interests, by 
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sending German emigrants, ete. Refers to the large amount 
of property owned by defendant at the south, which he is 
unable to use in any way,as the rebels will not assist an union 
man, and as General Sherman ordered all the towns burned 
between Chattanooga and Atlanta, Cartersville included. As- 
serts that for this reason the defendant has been unable to do 
anything since his return, being unable to borrow even the 
small sum of $300 00 at the north, for a few months, until 
he could build his house. That he has the lumber ready 
seasoned, but needs just that much to erect it. That when 
built he will be more than able to pay the person loaning to 
him, and it will at the same time give him a chance of trans- 
acting business for himself. Then proceeds as fullows: “So 
if you have a friend, a married man, that can Joan uncle the 
above named amount, or if even yourself, general, can accom- 
date him, do so, for I will assure you, on the honor of a lady, 
that he is very abundantly able to give you all the security 
you wish, as he has a great deal of real estate here at the 
south, and valuable mineral lands, that as you said in your 
letter, are of great value to him, or, if he should not live, to 
me, as his only heir, lands that he does not wish to sacrifiee 
now for a song, when, by this little loan, he can do well 
enough without selling it, until such time as he can develop 
his mineral lands, and put them on market at his own price, 
or better, far better perhaps, as you named, to northern capi- 
talists. And if you do not wish to loan it to him, loan it to 
me, general, ’tis in safe hands and a good investment ” 

The second dated December 14th, 1867. This letter ac- 
knowledges the receipt of favors of the 9th and 11th, in- 
stant, states that the defendant has given to the writer “such 
an old piece of news” to him (plaintiff’s testator) his iron 
mine fifteen miles from Cartersville ; that no deed has been 
made but that defendant will convey it through clainiant to 
any purchaser. Asks testator to sell it for her for $20,000 00 
at once. Shows how it is worth that much and proposes va- 
rious modes of sale. Offers to let him have $4,000 00 out of 
the proceeds to pay her present indebtedness to him and the 
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surplus as a loan. Begs that as he had been unable to raise 
the $300 00 asked by her, that he will certainly send her $100 
“right off.’ Urges this last proposition with great earnest- 
ness and ability. . 
The third dated June 4th, 1868. The writer complains of 
having been misunderstood as to her or defendant’s owing 
anything on the latter’s property. Says she meant to state 
simply that they had some little bills contracted in order to 
live. Complains of inability to sell property or to collect 
debts ; that there are no laws to do a loyal man justice; that 
“so soon as these lawful laws get established by our republi- 
ean governor, R. B. Bullock, and he convenes a lawful and 
loyal radical legislature, We shall then get justice done us, and 
we will again have a chance to get what belongs to us.” The 
writer then says that she can see no necessity of mortgaging 
their property to testator. Asserts in the most solemn man- 
ner the certainty that he will receive what is due him; that in 
any contingency, she and her uncle will have honor enough 
out of the large amount of property he has, to place enough 
of it in the hands of some lawyer or friend to secure him, 
Refers to the watchful care of providence over her and her 
uncle; urges the testator not to be unmindful of the mani- 
fuld blessings heaped upon him, ete. The letter then proceeds 
thus: “I think if you were here, or anywhere in the fix that 
we are, I would not have so far forgotten your distresses, 
never, for when I am a friend, I am a friend. Oh! how my 
heart would have ached for you, and I could not have rested 
day or night, until your wants had been supplied, nor would un- 
cle have rested until we had aided you. This is a woman’s heart, 
I do not know a gentleman’s, you see, so you will pardon me 
for expressing so much sincerity, but then 1 cannot help it. 
I have ever thought too much of you since we first met in the 
apitol at Wasliington, to feel otherwise, yet rather than see 
you suffer one hour, I would sacrifice much. Yet as you can- 
not let us have the $300 00 without mortgages to you, rather 
than have our, at present, entirely unincumbered property 
hampered down so that it could not be sold at any hour be- 
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tween this and fall, so that we can be at liberty to pay you 
out of those proceeds at any time, as soon as available, and 
give all that trouble and ourselves too, ’tis better as it is, for 
we do not wish to owe you either principal or interest no longer 
than to get it paid up, and a mortgage on it and their terrible 
no laws at all at this time, would neither prosper yourself nor 
‘us. We are too honorable to give such a mortgage. I feel it 
would be a disgrace to me in ‘my own estimation, and I know 
uncle would be the same. You did not send the money here 
for such a purpose, but to speculate in gold lots. Uncle pur- 
chased the two lots; we have ever considered it as much your 
as our interest. You requested the note and uncle gave it to 
you, so that if anything should occur in the unsettled condi- 
tion of the country, you could lose nothing, no way; and 
again, if all eventually became settled here you would have 
the benefit of the proceeds of the lots, did they prove avail- 
able, so that we have ever supposed matters between us were 
thoroughly understood, and rested until that time contented. 
Yet as the south is we concluded it was much better 
to leave and go west, and do much better than east, as we 
thought of last summer, and I wrote you, and this is what 
we wish to sell out for, is to pay you, to settle up these little 
debts here, and while uncle goes west, for me to spend a few 
months north. But as you are unwilling to make a further 
loan of $300 00 except by mortgage, we would rather do 
without the loan and make sale of the property as soon as 
possible, and pay you what we now owe you, for ’tis impossi- 
ble to so entangle the property. We could never sell it at 
all then; it would be useless to try. I am sorry you have re- 
fused under that consideration. But with faith in God we 
will yet be blessed, we will try and make some other arrange- 
ment. Sincerely hoping that this will prove satisfactory, with 
regards,” ete. 

The fourth, dated June 25th, 1858. The writer begs to be 
excused for her long delay in replying as she and her uncle 
were considering whaf was best to be done ; states that they 
had finally determined, for the sake of plaintiff’s testator, to 

VoL. Lull. 23. 
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remain at Cartersville and to sell and pay out of debt; that 
they will not leave until every farthing due him is paid; that 
his recent desire to have her uncle mortgage to him $20,000 
worth of property to secure $1,400 00, has made her sick of 
all debt. ° 

2d. Two letters from claimant to plaintiff, also objected to, 
and objection overrruled. The first dated October 19th, 1869, 
acknowledging receipt of favor of 10th instant, informing 
claimant of the death of testator. This document was full of 
grief and of the profoundest sympathy for the plaintiff on 
account of her irreparable loss in the death of her husband ; 
informs plaintiff of the circumstances under which the in- 
debtedness to her testator was created ; states that $1,000 00 
of the amount embraced in the note held by the plaintiff was 
invested with her uncle in purchasing gold mining lots, the 
testator requesting the note only from her uncle to secure him 
against loss should any difficulty arise from the unsettled con- 
dition of the south, on account “of its continued rebellious- 
ness ;” urges that the mining property will prove a fortune to 
plaintiff, ete. 

The second dated June 3d, 1870, acknowledging receipt of 
letter to her uncle, which she replied to on account of his se- 
rious illness; states that legal proceedings are entirely un- 
called for; that the indebtedness will be paid at the earliest 
possible moment; that it would have been settled before had 
it not been for the severe sickness of her uncle; refers to the 
fact that martial law only existed then Georgia, to the confi- 
dence shown by her deceased husband in the writer and her 
uncle, and begs that she will extend the same, ete. 

3d. W. C. Green, who testified that he was an attesting 
witness to the deed from defendant to claimant, and that it 
was not executed on the day it bears date; gives reasons for 
this statement. 

4th. Record of suit in Bartow superior court in favor of 
claimant against defendant on note for $15,000 00, dated De- 
cember 10th, 1865, due January Ist, 1866, payable to claim- 
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ant or order, with credit thereon of $100 00, of date February 
2d, 1869. Judgment rendered March 15th, 1873. 

Then follows in the brief of evidence two letters from plain- 
tiff’s testator to claimant; by whom introduced does not ap- 
pear, but it is supposed by the claimant, on account of their 
bearing on the case. The first was written from New York, 
dated December 11th, 1867, as follows: “I have just received 
your letter of the 7th instant, in which you say you are to do 
or cause to be done what I have urged you to do in a letter 
written three or four days ago on my return from the country. 
If you have any other property that will sell, use it now while 
you want money and must have it. One dollar now may be 
worth ten by-and-by. I shall rejoice in being able to do any- 
thing to help you accomplish your wishes and objects with 
the party or parties of whom you speak. If you should get 
here so that we could put our two heads together we could 
contrive some good way to crush anybody whom you did not 
like and desired to be crushed, and to put up anybody whom 
you liked and desired to be put up. For a month or more 
money will be scarce, but knowing men think and say that 
after that time there will be a change for the better. In the 
meantime we must get ready for selling or borrowing, or for 
whatever is the best that can be done. Nothing ventured 
nothing gained. Nobody yet comes to my relief. God bless 
you.” 

The second, from the same place, dated December 19th, 
1867, acknowledges receipt of letter from claimant of the 14th 
instant, in reference to sale of mining interest given to her by 
her uncle, the defendant, advises her as to the best manner of 
effecting such sale, complains of the scarcity of money at the 
north, promises to assist her in carrying out her desires,” ete. 

The evidence being closed, the court held that the plaintitt 
in execution was entitled to the opening and conclusion of the 
argument, to which ruling the claimant excepted. 

The court charged the jury as follows: “If the defendant 
in fi. fa. was in possession of the property at the time the 
levy was made, this would cast the onus on the claimant. 
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But if the defendant was not in possession at that time, then 
the burden would be on the plaintiff to show title to the 
property levied on in the defendant in fi. fa. Possession by 
itself, unexplained, is evidence of title for the consideration 
of the jury. If the defendant and claimant lived together 
on the land, or on any part of it, this would not be conclusive 
of a joint possession of the land so occupied. If two persons 
are living together on land, and the evidence shows that one 
owns and claims title to the land, and the other does not, then 
the possession would be in the one who owns and claims title, 
and not in the one who does not. A judgment lien, as such, 
binds only the property which the defendant in fi. fa. owned 
at the time the judgment was rendered, or owned at some 
time subsequent thereto, and it does not attach, as a judgment 
lien, to property which had been, bona fide, transferred by de- 
fendant before the date of the judgment. If the defendant 
in fi. fa. once owned the lands, and if the claimant claims 
title from the defendant in fi. fu. by virtue of a conveyance 
made before the plaintiff’s judgment was rendered, then the 
property would not be subject to plaintiff’s fi. fa., unless the 
claimant’s deed was, for some reason, void as against the plain- 
tiff. 

“Tf the deed from the defendant to the claimant was not 
made in good faith, but was made and intended by the par- 
ties thereto for the purpose of defeating, delaying or hinder- 
ing the plaintiff in the collection of his debt, or other creditors 
of the defendant generally, in the collection of their debts, 
then the deed would be void, and no protection to the claim- 
ant in this case. A voluntary conveyance, without any con- 
sideration to support it other than love and affection, cannot 
be sustained against creditors whose debts existed at the time 
of the conveyance, unless the maker of such deed, at the time 
it was made, had other property er means besides the property 
so conveyed reasonably sufficient to pay his then existing 
debts. But, on the other hand, a voluntary conveyance made 
in good faith and without any intent to defraud or delay cred- 
itors, may be sustained against a prior creditor, provided the 
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donor had, at the time of the conveyance, other property rea- 
sonably sufficient to pay his then existing debts. 

“ But it is insisted by claimant that General Lyman, plain- 
tiff’s testator, advised or consented to this conveyance to claim- 
ant, and is bound by that consent. On this point the court 
instructs you that a man may waive his rights and cannot 
complain of that which he advises, or to which he consents, 
with a knowledge of the facts. If.General Lyman advised 
or consented to this conveyance, this is a fact for your consid- 
eration in determining whether the plaintiff should be allowed 
to attack the claimant’s deed. If such advice or consent was 
given, claimant’s deed would be valid as against the plaintiff, 
unless there were some false or fraudulent representations or 
concealment by defendant or claimant which misled General 
Lyman, and induced him so to advise or consent, you must 
find from the evidence how this was.” 

The jury found, the property subject. The claimant moved 
for a new trial upon the following grounds, to-wit : 

Ist. Because the court erred in ruling that the plaintiff in 
execution was entitled to the opening and conclusion of the 
argument. 

2d. Because the court refused to give certain requests in 
charge to the jury. These requests are numerous and are 
omitted as they were substantially given, though not in the 
precise language presented. 

3d. Because the court erred in admitting the letters from 
claimant to plaintiff ’s testator, above set forth. — 

4th. Because the court erred in admitting the record of the 
suit in favor of claimant against defendant in Bartow superior 
court. ! 

5th. Because the court erred in excluding the depositions 
of defendant and in having him brought into court to testify 
in person, under the circumstances above set forth. 

6th. Because the court erred in charging the jury as fol- 
lows: “If you believe from the evidence that the defendant 
in execution did have property other than that deeded to the 
claimant sufficient to pay his debts, still, if you believe from 
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the evidence that the defendant intended by the transfer to 
hinder or delay creditors in the collection of their debts, then 
it was a fraudulent transfer and void.” 

To this ground the presiding judge attaches a note to the 
effect that the language therein set forth must be taken in 
connection with his general charge to be properly understood. 

7th. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled and the claimant excepted. 


M. R. Stanseiti; J. L. Moors, for plaintiff in error. 


Joun W. Worrorp ; Joun W. WIKLE, for defendant. 


TriPpe, Judge. 


1. The levy of the sheriff stated that one of the lots levied 
on was in the possession of the defendant in execution. It 
did not specify which lot. Had the levy stated which one of 
the lots was in his possession, and if that fact thus appearing 
would have been sufficient to shift the onus as to that lot, 
still there were several other lots which would not have been 
affected by such entry, and the rule in reference to the burden 
of ‘proof as to those lots would have been the same as if there 
had been no such recital of the possession of one of them. 

2. The great issue in the case was, that the conveyance 
made by defendant in execution to the claimant, was fraudu- 
lent as to the plaintiff. The letters of the claimant to the 
plaintiff were competent upon that issue, and the statements 
in those letters as to the condition or indebtedness of the de- 
fendant, made it competent also for the plaintiff to use the 
record of the suit and judgment by the claimant against the 
defendant. The date of the note to claimant, of the deed ex- 
ecuted by the defendant to claimant, and of the suit by claim- 
ant on her note, were all points in the case which when con- 
sidered together, tended to illustrate the question before the 
jury. 

3. We cannot see how the claimant could have been injured 
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by the court’s sending for and requiring the presence of her 
uncle in court. He was claimant’s witness. The judge inquired 
into the matter until he was satisfied that the witness was 
able to come into court. It does not appear that the witness 
was, from mental or physical weakness, affected by this requi- 
sition of the court so as to impair his mental capacity or 
memory, or that any damage resulted to claimant on account 
of it. 

4, The claimant, when she took the deed on which she re- 
lies, knew of the debt due the plaintiff, and that its payment 
was being urged. The attack upon that deed is, that it was 
made with the intention to delay or defraud creditors, and 
the jury so found. It is not a sufficient reply to say that the 
debtor had sufficient property in another and distant state to 
discharge his indebtedness. If a debtor in this state can 
make a voluntary conveyance of all his property situate here, 
and then the reply to a complaining creditor that the debtor 
has property in Texas or Kansas, be sufficient to relieve the 
transaction of the charge of fraud, all the. statutory provis- 
sions upon the subject of fraudulent assignments, would, in 
many cases, be of little avail to the creditor. The question 
is: was this deed made and received with a fraudulent intent ? 

5. It was objected that the court erred in qualifying a re- 
quest made by plaintiff’s counsel to give a certain charge to 
the jury. In looking through the testimony, we think the 
court had a right to add the qualification it did, and it was 
its duty so to do. 

6. The charge of the court stated the true question to be 
decided by the jury, to-wit: was the deed made to hinder 
and delay creditors, and was that intention known to the 
claimant. The jury have passed upon the facts, the judge 
who tried the case refused to interfere with their finding, and 
we cannot say he abused his discretion. 

Judgment affirmed. 
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Hambrick vs. Crawford. 





Tuomas Hamprick, administrator, plaintiff in error, vs. 
Tuomas 8. CRAWFORD, defendant in error. 


This case is controlled by the decision in the case of Sarah Kelly vs. H. 
H. Brooks et al., 50 Georgia Reports, 582, and there was errur in the 
refusal of the court to grant the revoking order which was asked for. 

McCay, Judge, dissented. 


Judgments. Statute of limitations. Before Judge Hopkins. 
Clayton Superior Court. March Term, 1874. 


This case was submitted to the presiding judge without the 
intervention of a jury, upon the following facts : 

At the May term, 1864, of Clayton superior court Thomas 
Hambrick, as administrator upon the estate of Sarah Jones, 
deceased, recovered a judgment against James F. Johnson, J. 
H. Johnson and Thomas 8, Crawford, for $1,675 00 principal, 
and $786 00 interest. At the March term, 1869, the defend- 
ants moved to vacate said judgment on the ground that the 
consideration thereof was negro slaves. At the following 
September term this motion was sustained by Judge Pops, 
then presiding. About September Ist, 1873, the execution 
based upon said judgment was levied upon the property of 
Crawford, who, upon November Ist of that year, filed his affi- 
davit of illegality, setting up the aforesaid vacating order. 

It was also agreed that the question thus presented might 
be decided as though a motion to vacate said order was now 
pending and ready for a hearing. 

The court sustained the illegality, and plaintiff excepted. 


Peepies & HowE Lt, for plaintiff in error. 


Speer & STewart, for defendant. 


TRIPPE, Judge. 


The decision in Kelly vs. Brooks et al., 50 Georgia, 582, 
controls this case. The judgment which has been vacated by 
an order of the court on the ground that the consideration of 
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the debt was a slave, was not. dormant when this motion to 
rescind that order was made, and should have been granted : 
See Tyson vs. McAfee, 50 Georgia, 279, and Prescott vs. Ben- 
nett et al., Ibid., 266, and Mosely vs. Mitchell, decided at the 
present term. 
Judgment reversed. 


Toxtver B. Gootssy, plaintiff in error, vs. WILLIAM W. 
Busu, defendant in error. 


1. Under section 1951, Code, a promise to pay the debt of a third per- 
son is binding when there has been a full performance by the creditor 
of the conditions of the promise, and which was accepted by the prom- 
isor in accordance with the contract. 

2. An offense against the person or property of a citizen, and punishable 
by fine and imprisonment or a more severe penalty, may be settled by 
the prosecutor and offender when there is no indictment or special 
presentment. The act of 28th October, 1870, found in section 4706, 
Code, only affects the right to settle such cases as provided by section 
4606, Irwin’s Revised Code, after action has been taken by the grand 


jury. 


Statute of frauds. Criminal law. Settlement. Before Judge 
Porr.Le. Oglethorpe Superior Court. April Term, 1874. 


Bush sued Goolsby, in the justice court of the two hundred 
and thirty-sixth district, on the following account: 


1872. “ Toliver B. Goolsby, 
“ To William W. Bush, Dr. 
“To 414 bushels corn at $1 31 per bushel.......$54 00 
“To balance due on horse......scsseesessesrereeseee 28 OO 


$82 00” 
The defendant pleaded the general issue, want of consider- 
ation, the statute of frauds, and that if he promised to pay 


the account sued on it was in consideration of the suppression 
of a prosecution against one George Martin for a misdemeanor. 
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The justice rendered judgment for the plaintiff, and the de- 
fendant appealed to the superior court. Upon the trial in the 
last mentioned tribunal, the evidence made the following case: 

The plaintiff had one George Martin in his employ as a la- 
borer during the year 1871. Martin then became indebted 
to him the amount of the above account, and agreed that his 
minor son, Booker, should work for him during the year 1872, 
for the purpose of paying off the same. Booker accordingly 
commenced work, but after remaining a few weeks ran off, 
having been enticed away, as plaintiff believed, by his father, 
who then resided in Athens, Plaintiff sued out a warrant 
against George Martin for enticing away his servant during 
his term of employment. George was accordingly arrested 
and brought back to Lexington, in Oglethorpe county, ac- 
companied by his son, Booker. At this place plaintiff met 
the defendant, and entered into a parol contract in reference 
to said laborers, to the effect that the defendant would employ 
them on his farm for the year 1872, at a price to be thereaf- 
ter fixed, and pay to the plaintiff the account which he held - 
against George Martin. The plaintiff, in consideration of the 
aforesaid, consented to this arrangement, and .agreed not to 
prosecute George any further.. He was bound over to appear 
at the next superior court, to answer for the misdemeanor with 
which he was charged, the defendant becoming his security. 

he prosecution was not thereafter pressed. George and 
Booker worked for the defendant during the year 1872, but 
he has not paid the account. 

The defendant testified that he only agreed that if the la- 
borers were not prosecuted further and were turned over to 
him for the year 1872, he would pay to the plaintiff what 
George made after reimbursing himself for whatever it be- 
came necessary to furnish him; that before the close of the 
year defendant notified the plaintiff that the crop of George 
was gathered and to come and get his pay. That after hold- 
ing the corn and the money from the cotton, amounting to 
$40 00, for some time, plaintiff failing to come, on the de- 
mand of George, he was compelled to turn the same over to 
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him. That he never knew the amount of the account which 
the plaintiff claimed to be due. 

The court charged the jury, among other things, as follows: 
“If defendant promised to pay plaintiff the sum of $82 00, 
in consideration that the plaintiff would give up the negroes, 
or his claim on them for their labor in 1872, and if the un- 
derstanding was that the debt of George Martin was to be 
-canceled or extinguished upon the negroes going to defend- 
ant’s, and the promise made by the defendant to the plaintiff 
to pay him the sum due by the negroes, then I charge you 
that it was the debt of the defendant Goolsby, and not within 
the statute of frauds.” 

“T also charge you that if the plaintiff consented for the 
negroes to quit his employment and go to the defendant, and 
the defendant assumed the payment of the debt, the negro, 
Martin, consenting to the arrangement, that was in law an 
extinguishment of plaintiff’s debt upon George Martin, and 
he could not afterwards collect it out of Martin.” 

To each of which charges the defendant excepted. 

The jury found for the plaintiff. The defendant moved 
for a new trial because the verdict was contrary to law and 
evidence, and because of error in the aforesaid charges. The 
motion was overruled and defendant excepted. 






























J. D. Matuews ; E. C. SHACKELFoRD, by Z. D. HARRI- 
SON, for plaintiff in error. 







W. G. Jounson, for defendant. 


TRIPPE, Judge. 









1. Plaintiff below gave up to the defendant his claim to the 
servant Booker, under the contract that defendant would pay 
him the debt due from Martin, the father of Booker. That 
portion of the contract was executed. Plaintiff Jost Brooker’s 
services toward paying the debt due from Martin, and the 
defendant got them and also the services of Martin himself 
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under a promise to pay plaintiff’sdebt. Section 1951 of the 
Code¢ excepts from the operation of the statute of frauds all 
cases where there has been performance on one side accepted 
by the other in accordance with the contract. This casecomes 
within that rule. 

2. It was objected that the contract was illegal, because it 
involved the settlement or compromise of an offense against 
the penal Code. Section 4609 of Irwin’s Revised Code, pro- 
vides that all offenses not punishable by fine and imprison- 
ment or a more severe penalty, may be settled, ete. The pen- 
alty provided for the offense alleged to have been settled, is 
not fine and imprisonment, nor can it be both: Code, section 
4500. Under these sections, it was not illegal to settle it. 
The act of 1870, Code, section 4706, applies to cases where 
there has been an indictment found or special presentment 
made. If either of these exists, then it is that there can be 
no settlement, unless by the approval and order of the court 
on examination into the merits of the case. Here there was 
neither an indictment nor presentment. It may be added that 
the act making it an offense to entice the servant from his em- 
ployer, and prescribing the punishment therefor, is unaffected 
by any act making misdemeanors punishable as provided in 
section 4310 of the Code. The act of 1866 was subsequent 
to a somewhat general act on the subject of penalties for mis- 
demeanors and is not controlled by it. 

Judgment affirmed. 


HArvVEY Mose ty, plaintiff in error, vs. Ropert G, Mitcu- 
ELL, trustee, e¢ al., defendants in error. 


This case comes within the principle of the decision in Kelly vs. Brooks 
et al., 50 Georgia, 582, and as the motion to reinstate was not made 
until after the cause of action was barred by the statute of limitations, 
it was properly overruled. . 

Wanner, Chief Justice, dissented. 
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Judgments. Practice in the Superior Court. Statute of 
limitations. Before Judge JAMES JOHNSON. Muscogee Su- 
perior Court. October Term, 1873. 


At the November term, 1873, of the superior court of Mus- 
cogee county, Harvey Mosely petitioned, in brief, as follows: 

On April 2d, 1861, he loaned to Mrs. Ann Sealy and John 
Sealy $2,187 50, taking their note therefor, payable on the 
first of the ensuing January. In order to secure the payment 
of said note, Robert G. Mitchell, as trustee for Mrs. Ann Sealy, 
and the said Ann Sealy, executed and delivered to him their 
mortgage on two lots in the city of Columbus. At the No- 
vember term, 1867, he petitioned for the foreclosure of said 
mortgage, and a rule nisi issued and was duly served. This 
case remained upon the proper docket until the May term, 
1871, of the court, when it was stricken on account of the 
failure of the plaintiff to file an affidavit of the payment of 
taxes as required by the relief act of October 13th, 1870, bat 
no judgment of dismissal has ever been entered. No motion 
to reinstate said cause has been heretofore made on account of 
the decision of the supreme court of the state sustaining the 
constitutionality of such relief law. He therefore prays that 
said cause be now reinstated. 

This petition was sustained by the affidavit of counsel. The 
only record evidence of the dismissal was the entry upon the 
bench docket as follows: “Dis. No affidavit filed. Thurs- 
day, June 22, 1871.” 

It was shown by parol that the dismissal was on motion of 
defendants. 

The court refused to reinstate, and the plaintiff excepted. 




























Peasovy & Brannon, for plaintiff in error. 






THORNTON & GriMEs, for defendants. 









TrIPPE, Judge. 


It is sufficient to say that this case comes within the prin- 
ciple of the rule adopted in the case of Kelly vs. Brooks, 50 
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Georgia, 582, and as the cause of action was barred by the 
statute of limitation when the motion was made to reinstate, 
there was no error in the judgment of the court in refusing 
the motion. For the reasons which control my opinion on 
this question, I refer to what I said in the cases of Tison vs. 
MeAfee, 50 Georgia, 279, and Prescott vs. Bennett et al., Lbid., 
266. As to the question, when was the mortgage’in this case 
barred by the statute of limitations, see the case of John George 
vs. James Gardner, 49 Georgia, 441. 
Judgment affirmed. 


McCay, Judge, concurred. 


On the ground that the judgment moved against being of 
such a character as the party might have corrected by bill of 
exceptions and he having failed to do so, he is barred after the 
lapse of thirty days from the adjournment of the court giving 
the judgment. | 


Warner, Chief Justice, dissenting. 


It appears from the record that the plaintiff’s case was dis- 
missed from the docket of the court in which the same was 
pending at the May term, 1871, because no affidavit of the 
payment of the taxes had been filed. At the November term, 
1873, the plaintiff made a motion to reinstate the case on the 
docket, which motion was refused. As the court had no legal 
power or authority to dismiss the plaintiff’s case out of court 
for that cause, the plaintiff should have been allowed to have 
reinstated the same on the docket where it rightfully belonged ; 
but if the judgment of dismissal stood in his way, then the 
motion to set aside that judgment was made in time, as held 
by a majority of this court, in Prescott vs. Bennett, 50 Geor- 
gia, 266. The case that was dismissed for non-payment of 
taxes was a petition to foreclose a mortgage on real estate. 
When was the mortgage barred by the statute of limitations? 
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Tuomas DANIELS, plaintiff in error, vs. MEINHARD Brotu- 
ERS & Company et al., defendants in error. 


1. A garnishee, by his answer, discharges himself from any liability un- 
der the summons. There is no traverse of his answer, and subse- 
quently money of the principal debtor, coming into his hands, another 
summons is served upon him. Under this last summons he returns 
the money into court: 

Held, that no lien under the first garnishment attached to the money. 

2. If intermediate the answer to the first summons and the service of the 
second, there was a bona fide transfer of the claim due the debtor 
(and which was collected by the garnishee) to another creditor, such 
last mentioned ¢reditor has a good claim to the money. 

. The holder’of a fire insurance policy, after a claim against the com- 
pany has accrued under it, may bona fide assign in writing an interest 
in the same toa creditor to the extent of such creditor's debt. 

. Garnishment sued out against and served upon A and B, agents of an 
insurance company, does not bind a debt or liability due from the com- 
pany to the principal debtor, unless the agents have the funds due such 
debtor, or its equivalent, in their hands at the time of their answer. 
If, after the money is sent to the agents by the company, a similar 
garnishment is served upon them, it is the latter service which fixes 
the lien of the garnisheeing creditor. 


Garnishment. Principal and agent. Insurance. Debtor 
and creditor. Before Judge ScuLtEy. Chatham Superior 
Court. May Term, 1874. 


Meinhard Brothers & Company, Max Krauss & Company, 
Lilienthal & Kohn, and Symons & Company, defendants in 
error, were creditors of one Philip A. Zoller, who had sus- 
tained a loss by fire of certain goods which were covered by 
a policy of insurance issued to him by the Franklin Fire In- 
surance Company of Philadelphia, through their agents in 
Savannah, Purse & Thomas. On March 14th, 1872, Mein- 
hard Brothers & Company, and Max Krauss & Company, 
commenced suit against Zoller, in the city court of Savannah, 
and, on the same day, had summons of garnishmentserved upon 
said Purse & Thomas as the agents of said insurance com- 
pany, requiring them to appear at the May term, 1872, of the 
said city court, to answer what they were indebted to said 
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Zoller ; at the said May term, they obtained judgment against 
said Zoller for the amounts of their claims, and subsequently, 
during said term, the said garnishees answered denytng any 
indebtedness to said Zoller, and their answer was never tra- 
versed or in any way objected to. After the adjournment of said 
court, said creditors, on the 27th day of June, 1872, without 
giving any new bond or-making any new affidavit, caused a 
second summons of garnishment to be served on said Purse & 
Thomas by which they were required to answer at the follow- 
ing July term of said court, what they were indebted to said 
Zoller, at the time of said summons, 27th of June, 1872, and 
between that date and the time of making return thereto. On 
the 17th day of August, 1872, said garnishees answered said 
summons, admitting at that time, 17th August. 1872, an in- 
debtedness to said Zoller of $800 00, which amount was re- 
ceived by them from the Franklin Fire Insarance Company of 
Philadelpia, as the loss by said Zoller covered by said policy 
of insurance. 

Lilienthal & Kohn, defendants in error, obtained judgment 
against said Zoller at the same May term and on the same 
day as said Meinhard Brothers & Company, and Max Kraus$ 
& Company, and pursued the same course with like results as 
hereinbefore stated, with this exception only, that they did not 
commence suit until the 18th day of April, 1872, or sue out 
any summons of garnishment prior to that time. 

The remaining defendants in error, Symons & Company, 
commenced suit against said Zoller, in a magistrate’s court, on 
the 6th day of April, 1872, and obtained judgment on the 
27th day of the same month, having, at the commencement 
of said suit, garnished said Purse & Thomas, and subsequent- 
ly obtained judgment against them as garnishees, they having 
made a return on the 17th day of August, similar to that made 
in the cases before stated. At the November term, 1872, of 
the city court of Savannah, the judge of said court passed the 
following order: 

“Tt appearing to the court that the sum of $800 00 has 
been returned by Purse & Thomas, as agents of the Franklin 
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Fire Insurance Company of Philadelphia, garnishees, as in 
their nands subject to the order of the court; and it further 
appearing that there are various parties besides those in this 
court, who claim certain interests in and liens upon said fund, 
which parties are represented by Thomas R.‘Mills, Jr., and 
R. R. Richards, attorneys of this court ; and it being further 
represented that all parties in interest are auxious and willing 
that all claims, and liens, and priorities existing against, or 
arising out of, said sum of money, or which any one or all of 
said parties may have, should be determined by this court in 
as full a manner as if it were a court of equity, sitting for the 
purpose of disfributing said sum of money according to the 
priorities established by law. It is ordered that said parties, 
so represented by said attorneys, Thomas R. Mills, Jr., and R. 
R. Richards, be, and they are hereby permittéd to file in this 
court a statement of their respective cases, after which they 
shall have all such rights in this court as they might or could 
have had had they regularly claimed said money by a proceed- 


ing instituted for that purpose. The statements of said cases 
shall not, however, be conclusive upon those parties who have 
brought said sum of money into court, but they, or any of 
them, shall have the right to traverse the truth of the facts al- 
leged therein. (Signed) W. 8S. CuisHoim, Judge.” 


Whereupon said Symons & Company filed a statement of 
their case in substance as heretofore set forth, and plaintiff in 
error also filed the statement of his claim in substance as fol- 
lows: That said Zoller, prior to sustaining said loss covered 
by said policy of insurance, was indebted to him in the sum 
of $326 00, and upon applying for payment, after said loss 
was sustained, said Zoller offered to pay him out of the money 
which would accrue out of said policy, which was then in the 
hands of T. R. Mills, Jr., and S. W. Goode, attorneys at law, 
for collection, against said insurance company ; that said Zoller, 
in consideration of his said indebtednes and a forbearance on 
plaintiff in error’s part to sue him, delivered to him on the 
27th day of March, 1872, the following order or draft : 


VoL. Li. 24. 
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“ Messrs Mills and Goode will please pay to Thomas Dan- 
iels the sum of three hundred and twenty-six ($326 00) dol- 
lars out of the money due me on policy of insurance given by 
the Franklin Insurance Company of Philadelphia, through 
their agents, Purse & Thomas, at Savannah, Georgia. 

_ (Signed) P. A. ZOLLER. 

27th March, 1872.” 


“ Accepted, and payable when we collect the money on said 
policy. (Signed) “'T, R. MILLs, Jr., 
“SAMUEL W. Goope, 
“per Goode.” 


That on the 28th day of March, 1872, the following paper, 
as additional evidence of plaintiff in error’s interest in said 
policy, was delivered to him by said Zoller: 


“ $326 00. To T. R. Mills, Jr.. and S. W. Goode. In 
consideration of a forbearance to sue, I hereby transfer and 
assign to Mr. Thomas Daniels an interest to the extent of 
$326 00 in my policy in the Franklin Fire Insurauce Com- 
pany, said policy to be collected by my attorneys, and that 
amount to be paid to him out of proceeds. 

(Signed) “P. A. ZOLLER.” 


* Accepted, payable when collected. 
(Signed) “T. R. Mints, Jr., 
“S. W. Goope.” 


That in addition to the said orders or drafts, the following 
arrangement was agreed upon between said Zoller and his 
said attorneys, and plaintiff in error, on said 27th day of 
March, 1872, all being present; that on and after date plain- 
tiff in error had an interest to the extent of $326 00 in said 
policy of insurance, and said attorneys were to hold said pol- 
icy and collect any amount due or to be due thereon, for plain- 
tiff in error’s benefit to the extent of his said interest, and for 
the purpose of first paying said accepted orders or drafts, and 
notice of plaintiff in error’s said interest in said policy was, 
on the same day, given to said insurance company through 
their said agents, Purse & Thomas. 
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There being no question of fact in dispute the court ordered 
said fund to be distributed among the defendants in error, to 
the exclusion of plaintiff in error. The latter petitioned for 
the writ of certiorari which was ordered to issue. Afterwards, 
on the final hearing, the decision of the city court was affirmed 
except in one unimportant particular. To which ruling plain- 
tiff in error excepted. 


R. R. Ricwarps, by A. B. Surry, for plaintiff in error. 


JULIAN HarrripGek, by GEorGE A. MERCER, for defend- 
ants. 


TripPs, Judge. 


1. When the garnishees answered the first summons and 
there was no traverse of that answer, they were discharged 
from any liability under that proceeding. From the facts 
shown by the record, they could have made no other answer 
than the one they did. They had no money or effects of the 
principal debtor in their hands. Those proceedings being 
thus ended or determined, another garnishment was served 
upon them, and under this, money was returned into court. 
No lien under the first garnishment could attach to this fund 
because it was not a garnishment pending; it was functus 
officio, else there was no necessity for the second garnishment. 

2. Intermediate the answer to the first and service of the 
second summons, the debt on which the money afterwards was 
paid to the garnishees, had been assigned to another creditor 
of the principal debtor. When the money was thus received 
by the garnishees, the claim on which it was collected did not 
belong to the debtor, nor was the money his, at least, so far . 
as to the amount of the assignment. The claim that Zoller, 
(the debtor) held against the insurance company, was a chose 
in action, and section 2244 of the Code says: that all choses 
in action arising upon contract, may be assigned so as to vest 
the title in the assignee. The case of Walton vs. Bethune, 
37 Georgia, 319, goes far in sustaining the rights of creditors 
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to claims which have been assigned by a debtor for the pay- 
ment of creditors, and that, too, as against other creditors who 
attach and garnish for the purpose of reaching the claims so 
assigned: See Drake on Attacli., section 709; 13 Mass., 304; 
17 Johns, 284. 

3. We see no reason why the holder of a fire insurance 
policy, after a claim against the company has accrued under it, 
may not bona fide assign in writing, an interest in it to a cred- 
itor, and to the extent of the debt due such creditor. Here the 
assignment was formal and in writing, with an order to the 
debtor’s attorneys, in whose hands the claim on the insurance 
company was placed, and an acceptance of that order by the 
attorneys. It is similar in many of its features to the case in 
37 Georgia, supra. 

4. This court, in the case of Selma Rome and Dalton Rail- 
road Company vs. Tyson, 48 Georgia, 351, held that a for- 
eign corporation doing business in this state may be gar- 
nished for a debt it may owe in the state. But there, although 
the service of the summons was on the agent, it was directed 
to the corporation. Had it simply been a summons directed 
to the agent of the corporation, it would not have bound it. 
It could not have been treated as anything more than a pro- 
cess to the party to whom it was addressed and upon whom it 
was served. If Purse & Thomas had had in their hands at 
the time the first summons was served upon them, the money 
which was afterwards sent to them, then it could have been 
reached by it, and doubtless they would have made answer 
accordingly. But that garnishment sued out and served upon 
them, to-wit: Purse & Thomas, agents, ete., was not a pro- 
cess against the insurance company, and did not bind a debt 
or liability due from the company to the principal debtor. 
We think there was error in the judgment of the court post- 
poning the claim of plaintiff in error to other creditors, and 
are of opinion that a bona fide transfer made by the debtor, 
P. A. Zoller, of an interest in his claim against the insurance 
company, gave the assignee a right to his portion of the fund 
superior to that of the creditors whose garnishments were 
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sued out subsequent to the assignment, and which brought the 
money into court. 
Judgment reversed. 


James LL. Prerce, plaintiff in error, vs. THe SraTe OF 
GEoRGIA, defendant in error. 


1. If a witness knowingly and willfully swears falsely in a material mat- 
ter, his testimony should be rejected entirely, unless it be corroborated 
by the facts and circumstances of the case, or other credible evidence ; 
and it is not a correct rule for the court to charge the jury, that credit 
may be given to such a witness, without also charging the necessity for 
such corroboration. 

2. If a defendant on trial for using obscene language to a female, re- 
quests the court to charge, that the words must be offensive and an in- 
sult to the one to whom they are spoken to make them criminal, and 
the words are of themselves insulting and obscene, the burden is on 
him to show such provocation for speaking them, as would amount to 
a justification, before he is entitled to such charge. 

. Where it is competent to prove drunkenness, a witness may give the 
facts on which he bases his opinion and from those facts state what 
that opinion is. 

. Upon the question of the admissibility of such testimony in a crim- 
inal case, it is held by a majority of this court, that it is competent for 
the state to prove that a short time previous to the commission of the 
offense charged, the accused was intoxicated, provided such testimony 
makes it probable that the intoxication continued and existed at the 
time the alleged criminal act was done. 

Trivee, Judge, dissents on the last point, as follows: 

Whilst it may not be objectionable in a criminal case, for the witness for 
the state in giving the facts which constitute the offense charged, to 
state, as part of the res geste, that the defendant was intoxicated, it is 
not competent for the prosecutor to prove, as an independent fact in 
the case, that the accused was drunk a short while before the commis- 
sion of the act charged, although it be so near to that time as to make 
it probable that the intoxication continued to the time when the offense 
was alleged to have been committed. Such evidence would neither 
excuse the crime, if offered by the accused, nor is it competent either 
to impeach the character or legally to show a greater probability of his 
guilt. 
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Criminal law. Witness. Evidence. Charge of Court. 
Drunkenness. Before Judge McCutcHEey. Bartow Supe- 
rior Court. September Adjourned Term, 1873. 


James L. Pierce was indicted for the offense of using ob- 
scene and vulgar language in the presence of Lucinthia E. 
Jones, a female, on March 31st, 1871. He pleaded not guilty. 
There was no question made by the evidence except as to the 
fact of the use of the language charged. The jury found the 
defendant guilty, but recommended him to the mercy of the 
court. The errors complained of will sufficiently appear from 
the motion for a new trial, together with the following synop- 
sis of a portion of the testimony: 

Mrs. Jones testified as to the use of the language charged, 
and that she asked the defendant at the time if he was drunk 
or crazy ; to which he replied that he was neither, but was 
under the influence of morphine, and felt “mighty good ;” 
that no one was present except the witness and the defendant. 

It was disclosed that the defendant was the pastor of the 
Methodist church in Cartersville; that the same afternoon 
the offense is alleged to have been committed, he performed 
the funeral service at the burial of a Mrs. Espy, a member 
of his church; that shortly after (the evidence does not dis- 
close the intervening time) the discharge of this pastoral 
duty, he went to the house of Mrs. Jones, when the obscene 
and vulgar language, according to the evidence for the state, 
was used. The prosecution proved, over the objection of 
the defendant, by James E. Roberts and Agnes Terrell, facts 
tending to show that he was under the influence of stimu- 
lants from the time of leaving the residence from which the 
corpse was taken, to his return from the grave-yard. These 
witnesses were allowed to give their opinions, based on the 
facts testified to by them, that the defendant was drunk. Ev- 
idence was also introduced tending to show that he was sober. 

It is impossible to gather from the record the exact time 
which elapsed between the defendant’s departure from the 
former residence of Mrs. Espy, and his arrival at the house 
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of Mrs. Jones. It appeared that the funeral service at the 
grave was unusually short. 

A motion for a new trial was made upon the following 
grounds : 

Ist. Because the court allowed the witnesses, James E. 
Roberts and Agnes Terrell, to testify that the defendant was 
drunk on the day and immediately anes the time of the 
alleged offense. 

2d. Because the court allowed these witnesses to give their 
opinions that the defendant was drunk at the time aforesaid. 

3d. Because the court refused to charge the jury as follows: 
“The speaking of the words charged in the indictment, to be 
a crime, must have been an insult to Mrs. Jones at the time 
they were uttered, and if the evidence showed that the words 
were spoken to her and in her presence, and were not offensive 
to her, they were not criminal and the defendant should be 
acquitted.” 

4th. Because the court charged the jury as follows: “If 
any witness has sworn willfully and knowingly false in any 
one particular, such witness is thereby discredited, and you 
may disregard the entire testimony given by that witness. 
But if you are satisfied that any portion of the testimony of 
such witness is reasonable or true, you are not bound to dis- 
believe such portion. You are not bound to disbelieve a 
truth because it may come from an unworthy witness. You 
have to find what is the truth in respect to every material 
matter.” 

The motion was overruled and the defendant excepted. 


Warren AKIN; Appa Jonnson; WitiiaM T. Wor- 
FORD, for plaintiff in error, cited the following authorities. 
Ist. Evidence as to drunkenness inadmissible: Roscoe’s 
Ev. Ist., 57; 1 Green. Ev., sections 51, 52. 
2d. Opinions as to drunkenness inadmissible: Code, section 
3867; 24 Ga. R., 518; 36 Ibid., 64; 38 Ibid., 409; 45 
Ibid., 443. 
3d. Charge erroneous as to credibility of witness who had 
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sworn falsely ; 1 Starkie’s Ev., section 520; 7 Wheat., 283 ; 
13 Ga. R., 512; 23 Ibid., 297; Ibid., 576. 

4th. Request to charge should have been given: 41 Ga. R., 
278; 14 Peter’s R., 198; 24 Pick. R., 370. 


A. T. HAcKETT, solicitor general; J. A. W. JoHnson ; 
Joun W. WorrorpD, for the state. 

Ist. Opinions of witnesses as to drunkenness, based on 
facts, admissible: Code, section 3867; 10 Ga. R., 511; 12 
I bid., 257, 271; 31 Tbid., 465; 38 Ibid., 409; 6 Ibid., 244; 
20 Ibid., 480, 600; 24 Lbid., 518; 30 Lbid., 116; 17 Lbid., 
484; 24 Ibid., 26. 

2d. Charge as to credibility of witness correct: 13 Ga. R., 
508; 22 Ibid., 478 ; 23 Ibid., 216 ; 34 Lbid., 339; 47 Lbid., 
71; Code, section 3875. 


Trirpe, Judge. 


The grounds taken in the motion for a new trial are con- 


sidered in the inverse order from what they appear in the 
motion. 

1. In the case of Morris Fishel vs. Lockard & Ireland, 
52 Georgia Reports, 632, the judge of the superior court, on 
the trial thereof, charged the jury, that “if a witness swears 
willfully and knowingly false,even to a collateral fact, his 
testimony ought to be rejected entirely, unless it be so corrob- 
orated by circumstances or other unimpeached evidence, as 
to be irresistible.” Upon a review of that charge it was held 
to be error, and that although the charge was in the words of 
the head-note to the case of Ivey vs. The State, 23 Georgia, 
236, upon an examination of the judgment of the court in 
that case, it did not sustain the rule to the full extent to 
which it went in the head-note. It was also said that it was 
much broader than the rule stated in Day & Company vs. 
Crawford, 13 Georgia, 508, which is, that “if a witness swear 
willfully false upon any one material point, the jury are at 
liberty to disregard his testimony altogether unless corrobor- 
ated by circumstances, or other unimpeachable evidence.” 
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Reference was also made to the decision in WeLean vs. Clark, 
47 Georgia, 508, in which it is held that “the point upon 
which the untruth is stated must be material.” We think 
the true rule to be deduced from these decisions, and one 
that is proper to be given in charge to the jury when the 
question arises, is, if a witness knowingly and willfully swears 
falsely in a material matter, his testimony should be rejected 
entirely unless corroborated by the facts and circumstances of 
the case, or other credible evidence. And we do not think 
that it is a correct charge for the court to say that credit may 
be given to such a witness, without also stating the necessity 
for such corroboration. The charge of the court in this case 
gave no such qualification, stated nothing as to corroborating 
circumstances or evidence, and in that, there was error. 

2. The court was requested to charge that the words al- 
leged to have been used by the defendant must have been of- 
fensive and an insult to the one to whom they were spoken, to 
make them criminal. The statute defining the offense with 
which defendant is charged, says, any person who shall, with- 
. out provocation, use to or of another, and in his presence, op- 
probrious words, ete., or who shall, in like manner, use obscene 
and vulgar language in the presence of a female, shall be guilty, 
etc. If the provocation for the speaking of the words be 
given and proved, then the justification is made out, whether 
the words be offensive and an insult or not. If the words 
used be of themselves obscene and vulgar, the question of de- 
fense would be, after the state had proved there was no provo- 
cation, whether there was in fact any provocation for speaking 
them. The test of this could not be, simply whether they 
were offensive and an insult to the person to Whom they were 
addressed. That fact might be a circumstance affecting the 
inquiry as to there having been a provocation, but not one to 
determine absolutely the defendant’s guilt or innocence. 

3. As to whether it is competent for a witness to give his 
opinion upon the question of the drunkenness of a person, it 
is like other matters of that sort, and if the facts upon which 
the opinion is based are stated, the witness may, from those 
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facts, state what that opinion is. It was said in Choice vs. The 
State, 31 Georgia, 466, 467, that the testimony was wholly - 
unexceptionable, where the witness stated, “prisoner, from 
his appearance, had been drinking.” “ Although witness did 
not see him drinking, yet he judged, from his manner and ap- 
pearance, that he had been drinking; had seen him frequent- 
ly in that condition before.” Many citations could be given 
sustaining the admissibility of such opinions under the quali- 
fications stated. 

4. It was objected by counsel for defendant that it was 
not competent for the prosecution to introduce evidence against 
him showing that he was intoxicated. Upon, this point it is 
held by a majority of this court, that it was competent for the 
state to prove that a short time previous to the commission of 
the offense charged, the accused was intoxicated, provided 
such testimony makes its probable that the intoxication con- 
tinued, and existed at the time the alleged criminal act was 
done. Thisis the judgment of the court on this point, but I 
cannot concur in it. I understand it is put on the ground 
that it is but giving the surrounding circumstances at the time. 
of the commission of the offense, as a part of the res geste. I 
will not deny that a witness for the state in giving the facts 
which constitute the offense charged—the transaction itself— 
may state as part of the res geste, that the defendant was in- 
toxicated at the time. Indeed, it is difficult to conceive what 
could then happen which the witness, who gives an account 
of the occurrence, may not state. Certain it is, that many 
things are competent to be given in evidence, or I would 
rather say, may be detailed by the witness, as being a part of 
the res geste, which would be incompetent, from any other 
witness. What could be the object or effect of such testimony 
in this case? It will be admitted that it could not be intro- 
duced for the purpose of attacking the character of the de- 
fendant. He had not put his character in issue, and the state 
could not. Nor will it be claimed that its legal effect would 
be to show a greater probability of defendant’s guilt. This 
being so, there could be nothing in the issue on trial which 


. 
* 
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would be legally affected by such evidence. The chief wit- 
ness for the state, who proved the res geste, did not say the 
defendant was intoxicated; and though the rule of evidence 
might have permitted her to state that fact, if true, yet, I 
cannot think the prosecution was entitled to prove as an in- 
dependent fact in the case that the accused was intoxicated a 
short while before the commission of theact charged, although 
it be so near to that time as to make it probable that the in- 
toxication continued to the time when the offense was alleged 
to have been committed. The danger of admitting such evi- 
dence is illustrated in this case. Some of the witnesses affirm 
that the defendant was drunk, others deny it. All the wit- 
nesses testifying on this point saw him at the same time. 
Here, then, was conflicting testimony on a matter which, in 
Jaw, was immaterial upon the question of defendant’s guilt, 
the issue to be tried, and yet the burden of meeting it was 
forced on the accused, and the mind of the jury unnecessarily 
distracted by it. No onecould voluntarily submit to a charge 
of drunkenness, whose moral character might be ruined by 
it, and he ought not to be compelled to contest such a charge 
made by testimony, unless it has a legal significance and force 
on the issue under investigation. A new trial is granted on 
the first ground noticed in this opinion. 
Judgment reversed. 


ALBERT B. Ross, administrator, e¢ a/., plaintiffs in error, vs. 
THe CENTRAL RAILROAD AND BANKING CoMPANY, de- 
fendant in error. 


1. If, in an action of ejectment, the defendant set up title by prescrip- 
tion, to-wit: seyen years adverse possession under color of title, it is 
no reply to the defendant’s case to show that the plaintiff has been 
‘*by fraud debarred or deterred from his action,’’ unless it further ap 
pear that the defendant, or those whose adverse possession it is nec- 
essary he shall tack with his to make out his prescriptive title, have 
been guilty of or had knowledge of the fraud. 
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2. The limitation act of 1856, prescribing that no limitation shall run 
against an unrepresented estate unless the lapse exceed five years, as 
well as section 2688 of the Code providing substantially the same thing 
as to prescription, apply to the causes of action existing in favor of 
estates unrepresénted at the time of the passing of the act of 1856, so 
far as to require the said estates to be represented within five years 
from the passage of said act. 

Warner, Chief Justice, dissented. 


Ejectment. Prescription. Statute of limitation. Admin- 
istrators and executors. Before Judge Hitt. Bibb Superior 
Court. October Adjourned Term, 1873. 


Reported in the opinions. 


J.& J. C. RurHerror,, for plaintiffs in error. 
Lyon & Irv, for defendant. 


McCay, Judge. 


1. The principal question in this case is the true construc- 
tion of section 2688 of the Cede, in those words of it which 
provide, among other exceptions to the statute of limitations, 
“eases of fraud debarring or deterring the other party from 
his action until the fraud is discovered.” It is contended 
that if the plaintiff was deprived of his rights by fraud, no 
no matter by whom, that the statute never went against him, 
no matter who was in possession, until the fraud is discovered. 
That he, the plaintiff, stands as one under disability, as an 
infant, lunatic, and the statute does net run. On the other 
hand, it is contended, and so the court below decided, that the 
reply of fraud can only be made to the person guilty of the 
fraud, and that if the property has gone into the possession 
of one guiltless of any participation in the fraud, the statute 
runs in his favor from the date of his possession, no matter 
when the plaintiff may have discovered the original wrong. 
It is certainly a startling proposition insisted on by the plain- 
tiffin error. It is simply this: that if one be deprived of his 
rights by fraud, that no length of time, no change of owner- 
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ship, no bona fides of new parties can ever bar the person 
wronged, or his heirs, until the fraud be discovered. To put 
a case: Suppose one, one hundred years ago, had been de- 
prived of his rights by the spoliation of a will. So long as 
the fraud remains undiscovered, no matter what new parties, 
new interests and new rights may arise, the statutory kar 
never arises until the statutory period after the discovery of 
the fraud. Jt seems to me that this view of this section is 
utterly inconsistent with sections 2679 and 2683. Those sec- 
tions expressly require the person setting up the prescription 
to have been tinctured with the fraud, or to have had notice 
of it, at the time of his going into possession, before they deny 
to his possession the character of being adverse. The con- 
struction of section 2688, as contended for, would make it 
depend entirely upon the discovery of the plaintiff, no matter 
how honest and bona fide the defendant may be, no matter 
how long his possession. ‘The position is, that the person de- 
frauded, and his heirs, are under disability, that they are out of 
the statute, by its express words, and that no matter how long 
the defendant, though entirely innocent, may have been in the 
open, avowed and notorious possession, he is not protected. 
So startling a proposition, one that unsettles every title in the 
state, requires a close examination. In my judgment such is 
not the meaning of the law makers. To state the proposition 
in other words, it is this: If the original wrong be a fraud, 
no matter by whom, if the plaintiff can say that the fraud 
has only been discovered within seven years, he is entitled 
to recover, no matter how long and no matter how honest the 
claim and the possession of the defendant may be. This sec- 
tion of the Code first came into our law by the act of 1856: 
See acts of 1855 and 1866, pamphlet, page 236. In that act, 
as well as by the Code, the statute of limitations was made in 
terms to apply to courts of equity as at law, and it is just here, 
where, in my judgment, the error of those who give the statute 
the construction, that this provision puts the plaintiff upon 
the ground of being under disability, arises. The provision 
did not exist in the English statute of limitations, nor in our 
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act of 1767, and the subsequent acts, until 1856. It wasa 
rule adopted by courts of chancery in England to regulate 
and limit their power to interfere. They were not bound by 
the statute of limitations. They, however, refused redress 
when the plaintiff’s demand was a stale one, and they laid 
down the broad rule that a demand never became stale against 
one guilty of a fraud until the fraud was discovered. 

It was not upon the ground that the plaintiff was under 
disability : Lord REDESDALE, in Hoveden rvs. Lord Annesley, 
2 Sch. and Lef. R., 634, lays down the rule and the reason of 
it as follows: “That the statute ought not in conscience to 
run; the conscience of the party being so affected that he 
ought not to be allowed to avail himself of the lapse of time.” 
Judge Srory in the case of Pratt vs. Northam, 5 Mason 
Rep., 110, enunciates a similar doctrine. ‘That was a case 
where an administrator had got into his hands, assets, bonds, 
etc., belonging to the intestate in England, which were not 
known by the heirs to have belonged to him, and the heirs had 
only lately discovered the fact, the administrator having made 
no return of such bonds, and fraudulently concealed, not only 
that he had them, but that they, in fact, existed. The suit 
was against the administrators of the security on his bond, and 
Judge Story says: “It is said here is a case of fraud, and 
fraud constitutes, in equity, a good exception to the statutes of 
limitation. But then the fraud must be the fraud of the party 
setting-up the bar of the statute. If this statute is to be 
avoided by any fraud it must be the fraud of the parties 
themselves, and not of third persons with whom they have 
no connection or privity. There is no pretence in this case 
of any fraud on the part of the testator of these defendants, 
the security.” As I have said, the rule does not turn on 
the disability of the plaintiff, but on the fraud of the de- 
fendant. He, the guilty party, shall not be allowed to say 
that his own concealment of the plaintiff’s rights shall work 
in his favor. And the very words of this section of the Code 
indicate this idea. It is not put or classed with disabilities, 
but under the head of exceptions, and the language is not 
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general in cases of fraud debarring the plaintiff, but de- 
barring the other party, the party opposite to himself in the 
fraudulent transaction. For these reasons we think the charge 
of the judge was right. The defense of the plea of prescrip- 
tive right was good in the defendant and those under whom 
it claims without notice. ‘The reply of fraud was only 
good in case the conscience of the defendant was affected by 
the fraud. It is not a case of disability in the plaintiff, but 
a case where the law says to the defendant, you shall not take 
advantage of your own fraud, unless the plaintiff has kept 
still seven years after its discovery. 

2. We think, too, that the act of 1856, and the Code, set- 
ting the statute of limitations in operation against unrepre- 
sented estates on the lapse of five years, applied to cases then 
in existence. ‘They come within the letter of the law, that 
is, if the statute be treated as beginning to run at the passage 
of the act, and there is no hardship or unfairness in so apply- 
ing it. Such, too, has been the usual understanding of the act. 
Judgment affirmed. 


TRIPPE, Judge, concurred, but furnished no written opinion. 
Warner, Chief Justice, dissenting. 


It appears from the record in this case that William Bond 
was the owner of a city lot in the city of Macon, and died in 
the possession thereof, leaving one child, Mrs. Kah, formerly 
Mrs. O’Connor, who had two children by O’Connor, her for- 
mer husband, named William and Bridget. William died in 
1860; Bridget intermarried with Dillard, and died in 1863. 
Bond, the father of Mrs. Kah, died in 1851. In September, 
1852, Mrs. Kah conveyed the city lot in dispute, by deed, to 
Thompson. In 1859, Thompson conveyed the lot, by deed, 
to Blake. In 1869, Blake conveyed the lot, by deed, to Jones, 
and in December, 1869, Jones conveyed the lot, by deed, to 
the Central Railroad and Banking Company, the present de- 
fendant. Within a year or two after the death of Bond, 
Dillard, the husband of Bridget, who is now in life, took out 
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letters of administration on the estate of Bond, and sued 
Thompson for the lot. Thompson filed a bill to enfoin that 
suit, which was perpetually enjoined by the decree of the 
court, on the ground, we suppose, (though it does not affirm- 
atively appear,) that he had purchased the lot from Mrs. Kah, 
the heir-at-law of Bond, and there were no debts of the de- 
ceased to be paid. Thompson, and those claiming under him, 
have been in possession of the lot since his purehase from Mrs. 
Kah. In 1869 or 1870, it was discovered, for the first time, 
that Bond left a will, the contents of which were duly proved, 
tis well as the destruction thereof by Mrs. Kah, and a copy 
of the same was duly established by the court of ordinary of 
Bibb county, admitted to record, and Ross was appointed ad- 
ministrator with the will annexed, on the estate of William 
Bond, deceased. By the will of Bond the lot in dispute was 
devised to Bridget, the wife of Dillard. This suit was brought 
in the name of the plaintiff on the demise of Ross, the admin- 
istrator of Bond, with his will annexed, and on the demise of 
Dillard, who was the husband of Bridget, the devisee under 
the will, against the defendant to recover the possession of , 
the lot in dispute. The defendant claims title by prescription 
under the 2683d section of the Code. The evidence in the 
record is clear that Bond died leaving a will, by which he 
devised the lot in controversy to his grand-daughter, Bridget, 
the wife of Dillard; that shortly after the death of Bond, his 
daughter and only child, Mrs. Kah, destroyed the will by 
burning it; that she concealed the fact of there being a will 
and its destruction, from the devisee and her husband, Dil- 
lard, and everybody else, so far as the record shows, except 
Thompson, to whom she communicated the facts when he 
purchased the lot from her. There is no evidence that Blake, 
Jones or the defendant, had any notice of the fraudulent de- 
struction of the will and concealment thereof, at the time of 
their respective purchases of the lot. This suit was com- 
menced within less than seven years from the discovery of the 
fraud, and the question is, whether the plaintiff is barred of 
his right to recover the possession of the lot as against the de- 
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fendant? The defendant insists that it has a good title by 
‘prescription, as against the plaintiff, because it, Jones and 
Blake, have been in the adverse possession of the lot for more 
than seven years under written evidence of title, without no- 
tice of any fraud brought home to either of them. This may 
be all very well, so far as they are concerned, if the prescrip- 
tive title under which they claim had been running in their 
favor as against the plaintiff in this suit. But was it running 
in their favor as against him? Mrs. Kah had no title to the . 
lot when she conveyed it to Thompson. Thompson conveyed 
none to Blake, nor Blake to Jones, nor Jones to the defend- 
ant. The title to the lot was in the devisee under Bond’s 
will, and if there had been no statute of limitations or pre- 
scription, no one would question the plaintiff’s right to re- 
cover the possession of the lot from the defendant, on the 
strength of his own title. If the plaintiff is excepted from the 
operation of the statute of limitations, or prescription, until 
the discovery of the fraudulent concealment and destruction 
of the will, then neither the statute of limitations or pre- 
scription, run against him in favor of the defendant. 

Was the plaintiff in this case excepted from the operation 
of the statute of limitations, or prescription, until the discov- 
ery of the frand? The 2931st section of the Code declares 
that if the defendant, or those under whom he claims, has been 
guilty of a.fraud by which the plaintiff has been debarred or 
deterred from his action, the period of limitation shall run 
only from the time of the discovery of the fraud. The 2688th 
section declares that a prescription does not run in cases of 
fraud debarring or deterring the other party from his action, 
until the fraud is discovered. This section relating to pre- 
scription, it will be observed, does not restrict the fraud bz 
which the plaintiff has been debarred or deterred from his 
action, to the fraud of the defendant, or those under whom he 
claims, but declares in general terms that a prescription does 
not run in cases of fraud debarring or deterring the other 
party from his action. The defendant claims the benefit of 
the prescription as running in its favor. The plaintiff is the 

VoL, Lint. 25, . 
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other party, who, by the fraudulent concealment and destrue- 
tion of the testator’s will was debarred and prevented from 
all knowledge of his rights under it, and consequently was 
debarred and prevented from bringing his action to recover 
the same. If the facts disclosed in this record do not make a 
case of fraud within the words and meaning of the statute, 
which necessarily debarred and deterred the plaintiff from 
bringing his action to recover the possession of the lot devised 
by the testator’s will, it is extremely difficult to say what.would 
’ constitute a case of fraud, which would prevent the running 
of the statute as against a plaintiff claiming the benefit of the 
exception made by it in his favor. As already remarked, the 
2688th section, in relation to a prescription not running in 
cases of fraud, is not confined to the fraud of the defendant 
and those under whom he claims, as declared in the 2931st 
section, but if it did, the defendant in this case claims title to 
the lot under Mrs. Kah, who was the actual perpetrator of the 
fraud, and under Thompson who had knowledge of it at the 
time he purchased the lot from her. The defendant has no 
other paper title to the lot except that which it derived under 
and through Mrs. Kah, who concealed and destroyed the will 
of her father in order that she might inherit his property as 
his heir-at-law. The fact that administration was taken out 
on Bond’s estate in ignorance of the fraudulent concealment 
and destruction of his will, and the decree obtained by 
Thompson, who had knowledge of the existence of the will 
at the time, has no legal significance or effect whatever as to 
the rights of the devisee of Bond, under his will, even if the 
grant of administration by the ordinary on Bond’s estate was 
not void. The devisee 6f Bond, under his will, was not a 
party to that proceeding, and is not bound by it, and none of 
the parties pretend to have derived their title to the lot under 
any judicial sale or order of any court. The title of the de- 
fendant is derived from Mrs. Kah, and she had none to con- 
vey. If the plaintiff had been an infant at the time of the 
commencement of the defendant’s prescriptive title, it would 
hardly be contended, we suppose, that the prescription would 
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have run against him. Why not? Because he would have 
been excepted from the operation of the statute. Just so in 
this case, the prescription did not run in favor of the defend- 
ant as against the plaintiff, who is the other party, because of 
the fraud of Mrs. Kah in the destruction and concealment of 
the testator’s will, which fraudulent act debarred and deterred 
him from his action until the fraud was discovered. The de- 
fendant cannot claim a prescriptive right to the lot except by 
the terms of the statute which confers that right. The ques- 
tion in this case, is not whether the defendant has had ‘posses- 
sion of the lot for seven years under written evidence of title 
and a bona fide claim of right, but the question is whether the 
defendant can claim a prescriptive title to the lot in dispute 
under the statute as against the plaintiff, who was debarred 
and deterred by fraud from instituting his action against the 
defendant to recover the possession of the lot until the fraud 
was discovered by him. The plaintiff being excepted from the 
operation of the statute under which the defendant claims its 
prescriptive title to the lot, therefore, no prescription ran in 
its favor as against the plaintiff until the discovery of the 
fraud by him. The defendant cannot claim the benefit of the 
statute of prescription for its protection, when that same 
statute expressly declares that it does not run in cases of fraud 
debarring or deterring the other party from his action until 
the fraud is discovered. The plaintiff in this case is the other 
party, and no prescription ran against him in favor of the 
defendant as to the possession of the premises in dispute until 
the discovery of the fraud. The defendant cannot claim a 
title by prescription under the statute, and at the same time 
repudiate that part of the same statute which declares in ex- 
press terms, that prescription does not run in its favor, on 
the statement of facts disclosed by the record in this case. 
I am, therefore, of the opinion that the judgment of the court 
below should be reversed. 
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SamMvueEL Guass e al., plaintiffs in error, vs. GEoRGE E. 
CLARK, defendant in error. 


A bill was filed against G. E. Clark and G. W. Morgan, as tenants in 
common, to enjoin the erection of a mill-dam and to abate the same, 
and the mill pond, as a nuisance. The injunction was refused by the 
chancellor, and the bill is still pending. In the meantime, another 
bill was filed against Clark, individually, charging that the dam had 
been washed away, that complainants had agreed for value with the 
counsel for Clark, and by Clark’s authority, that a decree might be 
taken on the first bill, perpetually enjoining the defendants from erect- 
ing the dam; that Clark was disregarding the said agreement, and was 
repairing and erecting the dam, and that Morgan had no further inter- 
est in the mill, having sold to Clark. The last bill prayed for a specifie 
performance of the contract with Clark, and in the meantime for an 
injunction against him. It appeared on the hearing of this segond ap- 
plication for an injunction that Morgan’s interest in the property had 
been assigned as a homestead for his wife and children: 

Held, that the chancellor was not in error in refusing the injunction, as 
Morgan was not a party, the more especially as the testimony was con- 
flicting as to Clark being the sole owner. 


Injunction. Party. Specific performance. Before J udge 
CxiarK. Sumter county. At Chambers. September 21st, 


1874, . 


The facts of this case are sufficiently reported in the above 
head-note. 


R. F. Lyon; Hawkins & Hawkins; Jack Browy, for 
plaintiffs in error. 


N. A. SmitH; C. T. Goons, for defendant. 


TRIPPE, Judge. , 


The second bill was against Clark individually. The con- 
tract it seeks to enforce was made with Clark. That contract 
involved a disposition of the case made by the first bill to 
which Morgan was a party. Morgan had a right to be heard 
upon the question as to his interest. It furthermore appeared 
that Morgan’s interest in the property had been assigned as a 


‘ 
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homestead for his wife and children. The testimony was also 
conflicting upon the point as to Clark being the sole owner. 
Surely, a specific performance of a contract with Clark, and a 
decree under that contract restraining Morgan from the use of 
property in which the original bill charged he had an interest, 
and to which bill he was a party, could not be granted, unless 
Morgan was a party to the proceedings in which such a de- 
cree was sought. Under this view, and more especially as 
there was contradictory testimony as to Clark’s having the 
title to the whole property, and that, too, without a right on 
the part of Morgan to be heard, we cannot say there was error 
in the refusal of the injunction prayed for. 
Judgment affirmed. 


Siras B. Patmour, for use, etc., plaintiff in error, vs. 
JOHN PA.movr, defendant in error. 


1. To an action brought upon an indorsement of a judgment, which stip- 
ulated that the indorser was to be liable if the defendant in the judg- 
ment ‘‘proves insolvent,’’ a plea denying the insolvency of such de- 
fendant is not a plea in abatement. 

2. As the property assigned as a homestead to the defendant in the judg- 
ment had ever been, since the transfer, subject to the same, and is of 
greater value than the amount of the judgment, we do not think that 
the verdict was against the weight of evidence so as to make it an abuse 
of discretion in the judge who tried the case, to refuse to set it aside. 


Indorsement. Judgment. New trial. _Before Judge 
Kyieut. Dawson Superior Court. April Term, 1864. 


Silas B. Palmour, for the use of Reuben H. Moss, brought 
complaint against John Palmour upon the following indorse- 
ment : 


**T hereby sell and transfer the within note, and the judg- 
ment and fi. fa. predicated thereon, sued in Gilmer superior 
court, to be personally liable to S. B. Palmour if the defend- 
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ants prove insolvent. I am also to pay the attorney’s fees. 
This 12th day of October, 1862. 
(Signed) “JoHN PaLmour.” 


The note referred to in the above transfer was dated Feb- 
ruary Ist, 1861, for $1,050 00, payable to John Palmour or 
bearer, signed by S. M. Rolston & Company. 

The declaration alleges that at the date of the aforesaid 
assignment there was $1,300 00 due on the judgment therein 
referred to, and that the defendants therein were insolvent. 

At the trial term the defendant, John Palmour, pleaded 
that the defendants in the judgment were not insolvent. This 
plea was submitted to the jury together with the pleas of the 
general issue and the statute of limitations. 

The evidence disclosed that since the rendition of the judg- 
ment aforesaid, the wife of Samuel M. Rolston, a member of 
the firm of S. M. Rolston & Company, had had set apart to 
her a homestead, under the act of 1868, in the lands of her 
husband, which exceeded in value the amount due on said 
judgment. 

The jury found for the defendant. The plaintiff moved 
for a new trial upon the following, among other grounds : 

Ist. Because the defendant, at the trial term of the court, 
in the midst of the argument of a motion for continuance, 
filed, among other pleas, the plea in abatement, which should 
have been submitted to the jury alone. 

2d. Because the verdict was contrary to the law and the 
evidence. ; 

The motion was overruled and plaintiff excepted. 


Wier Boyp; M.S. Surra; W. P. Price, for plaintiff 


in error. 
JasPER N. Dorsey, for defendant. 


TrIPvE, Judge. 


1. Where the right of action is contingent upon the hap- 
pening of some event or the occurrence of a certain fact, and 
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suit is brought thereon alleging that the condition has been 
satisfied, a plea denying such allegation has no feature of a 
plea in abatement. It isa plea to the merits. Indeed, there 
was no necessity for the plea. The burden, by the very terms 
of the contract, was upon the plaintiff to prove as true pre- 
cisely what the plea denied to be true. “The general issue was 
all that was necessary, so far as the question raised by that 
plea was involved, and there was no error committed in this 
point to the injury of the plaintiff. 

2. The contract contained in the transfer of the judgment, 
was made in 1862. The homestead assigned to the wife of 
Rolston was in value greater than the amount of that judg- 
ment. ‘That homestead was subject to the judgment which 
was assigned to the plaintiff, the same having been rendered 
in 1861. ‘The assiguor was to be liable only in the event that 
the defendants in the judgment “proved insolvent.” It was 
evident, from the testimony, that plaintiff could satisfy the 
- judgment out of property which was liable to it. Consequently 
the verdict is not against the evidence. 

Judgment affirmed. 


W. E. Paramore, plaintiff in error, vs. THe WersTERN 
RAILROAD CoMPANY, defendant in error. 


Where a railroad, which is the last of a connecting line, receives, for the 
purpose of completing the transportation, cars loaded with hogs, 
which were so crowded that some of them were suffocated when they 
reached the point of destination, such road becomes responsible to 
the owner of the hogs for their delivery, and the burden is on it to 
show whether the suffocation occurred before or after its reception of 
such cars. 


Railroads, Before Judge JAMES JoHNSON. Muscogee 
Superior Court. November Term, 1873. 


~ 
Suit was instituted by Paramore in the justice court of the 
seven hundred and seventy-third district against the Western 
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Railroad Company for $89 28, damages done to a lot of hogs 
in the transportation of the same to the city of Columbus. 
The case was carried by appeal to the superior court. The 
evidence presented the following facts : 

The hogs were shipped from the town of Normandy, in 
the state of Tennessee, to the plaintiff, at the city of Colum- 
bus, in the state of Georgia. Fifty-two were placed in one 
car and fifty-one in another. They arrived at the city of 
Atlanta in good condition. They were then changed to the 
cars of the Atlanta and West Point Railroad Company, 
which were too small and close. They were conveyed in 
these cars without examination, to Columbus, where several 
were found to be dead. The witnesses believed that this re- 
sulted from their being too closely confined. There was no 
proof of any formal receipt for the hogs having been given 
by the defendant to the Atlanta and West Point Railroad Com- 
pany. The evidence simply showed that a through bill of 
lading from Normandy, Tennessee, to Columbus, Georgia, 
was given; that the cars upon which the hogs were placed 
at Atlanta went through to Columbus, being transferred 
from the Atlanta and West Point Railroad Company to the 
defendant at West Point. ‘The value of the hogs was also 
proven. 

The jury found for the defendant. The plaintiff moved 
fur a new trial upon the following grounds, to-wit : 

Ist. Because the court erred in charging the jury as fol- 
lows: “This defendant, if it be a road of a connecting line, 
is liable for the loss, if it has been shown that it was the last 
of the line, and gave a receipt for the hogs as in good order. 
It will also be liable if it be the last of a connecting line re- 
ceiving them from the Atlanta and West Point Railroad 
Company in such a condition as to entitle the Atlanta and 
West Point Road to such a receipt from the defendant. The 
jury will determine whether such a receipt was given, or 
whether the Atlanta and West Point Road was in such a 
condition as to the hogs as to entitle the Atlanta and West 
Point Road to have such a receipt given; if so, the defend- 
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ant is liable for the loss, But if no such receipt was given, and 
if the Atlanta and West Point Road was not in a condition 
rightfully to demand such a receipt, you will then ‘inquire 
and determine upon what road the loss occurred, and if it 
should appear from the testimony that the loss occurred from 
the neglect of the Atlanta and West Point Road, then such 
road is liable for the loss and not the defendant.” 
2d. Because the court erred in charging the jury as fol- 
lows: “If the hogs were crowded together in improper cars 
- by the Atlanta and West Point Road, and thereby the hogs 
were suffocated, then said suffocation is the act of said Atlanta 
and West Point Road, and such road is liable to the plaintiff 
for the loss and not the defendant, although the hogs died 
after they were received by the defendant, and while they 
were upon defendant’s road.” 
3d. Because the verdict was contrary to the evidence. 
The motion was overruled and the plaintiff excepted. 





















Peasopy & Brannon, for plaintiff in error. 


J. F. Pou, for defendant. 







TRIPPE, Judge. 





There is no proof as to what time the hogs died from suf- 
focation. It is stated by the witnesses that they were placed 
on the Atlanta and West Point Railroad in cars which were 
too small and close, and that they were received in the same 
cars by the defendant, and carried in them without examina- 
tion to-Columbus, where several were found to be dead, and 
it was thought that this resulted from their being too closely 
confined. Now, if the hogs had been suffocated whilst they 
were being transported by the Atlanta and West Point Rail- 
road, then it would not only have appeared who committed 
the first default, but that whilst committing it the damage 
lad resulted. And if this defendant had proved such to be 
the fact, then the liability might have been exclusively fixed 
on the West Point Road. But it does not so appear. It is 
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in proof, however, that the defendant received the hogs so 
crowded in cars that it was dangerous to carry them. This 
receiving was an act of the defendant. To attempt to trans- 
port the hogs so confined was a wrong on its part, a breach 
of its duty as a carrier. Can a carrier, who is one of a con- 
necting line of carriers, relieve himself from liability by 
saying that he received the goods from a preceding carrier, 
so packed in the car or vehicle in which be himself is going 
to carry them, that they were obliged to be injured in the 
transportation? If the goods themselves are not in good 
order, have been already injured, that is one thing ; but the 
loading or packing them in the cars so that it may produce 
damage is quite another and different matter. ‘The carrier 
has full control over this. If the last carrier who receives 
them finds that they are not in good order, that damage has 
already occurred, he can protect himself. It might be his 
duty to receive them in such order and to deliver them—that 
is, he may be compelled to receive even damaged goods—but 
he is not bound to receive them when they are’so badly 
packed that they cannot be removed without loss: Breed vs. 
Mitchell, 48 Georgia, 533. So the defendant was not bound 
to receive these cars from the Atlanta and West Point Rail- 
road with the hogs so crowded that they were in danger from 
suffocation. If it did, it made the act of that road its own 
act, and was bound for the damages resulting from it. And 
the burden is on it to show whether the suffocation occurred 
before or after its receipt of such cars. Section 2084 of the 
Code says that where there are several connecting railroads 
under different companies, and the goods are intended to be 
transported over more than one railroad, each company shall 
be responsible only to its own terminus and until delivery to 
the connecting road; the last company which has received 
the goods “as in good order” shall be responsible to the con- 
signee for any damage, open or concealed, done to the goods, 
and such companies shall settle amongst themselves the ques- 
tion of ultimate liability. The “good order” mentioned in 
this section hardly means the manner in which goods are 
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packed or stowed in the car. As stated before, if the goods 
themselves be in bad order or be damaged, the last road, or 
indeed any road, can so specify in its receipt and be pro- 
tected. But if it were to say in its receipt that it received 
cars from another road loaded with live hogs, full packed one 
above the other, it would not be entitled to claim that the 
road so crowding them was alone responsible for all damages. 
Such last road should either demand that the manner of the 
loading be changed and other cars added, or should do so 
itself. It not only would not be bound to receive and ship 
cars so packed, but it would be its duty either to refuse or to 
have the proper changes made. If, then, a carrier can pro- 
tect himself against liability for the receipt of goods in bad 
order—in an unmerchantable condition—or not so prepared 
for transportation by the shipper as to be safely carried, and 
also has full control over the manner in which they shall be 
put aboard his carriages, or those which he makes his own 
by receiving and adopting them, he should not have the 
right to set up in his defense that another has acted wrong, 
when by his continuance of that wrongful act damage has 
probably ensued. At least the burden is on him of showing 
that it was not by his default or his own negligence, thus 
proved, that the injury was caused. 

Judgment reversed. 

























Docror B. Lenoarp ef al., plaintiffs in error, vs. Joun J. 
CoLuier, defendant in error. 






1, When a suit was brought against A and B, administrators of C, and 
against D as security for C, on a promissory note made by C, as prin- 
cipal, and D as security, and a verdict taken for the plaintiff for the 
amount due on the note, but the judgment was entered up simply 
against the defendants, and contained no words providing that it 
should be levied on the goods and chattels, lands, etc., in the hands of 
A and B, as administrators, etce., and execution issued against A and 
B, as administrators simply, and against D as security : 
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Held, that the judgment was not void, but only irregular, and might be 
so amended as to conform to the declaration and verdict. 

2. A bill in equity will not, in this state, lie to enjoin an execution on 
the ground that the judgment and execution do not follow the declara- 
tion and verdict.. The remedy is at law by affidavit of illegality, or 
by motion in open court to amend. : 

3. No second affidavit of illegality will lie for a defect or irregularity in 

a judgment and execution, unless it appears that such defect was ua- 

known to the affiant at the time of the filing of the first affidavit, and 

if the sheriff refuses to receive such second affidavit, equity will not 
interfere to restrain the levy of the execution. 


Administrators and executors. Judgment. Amendment. 
Injunction. Illegality. Before Judge Hitu. Sumter Coun- 
ty. At Chambers. August Ist, 1874. 


John J. Collier filed his bill against Doctor B. Lenoard 
and Spencer C, Pryor and Sheppard G. Pryor, administra- 
tors of Benjamin F. Pettee, deceased, and William Graham, 
sheriff of Sumter county, making, in brief, the following 
case : 

On January 4th, 1859, one Benjamin F, Pettee, since de- 
ceased, and whose estate is represented by Spencer C. Pryor 
and Sheppard G. Pryor, as administrators, gave his promis- 
sory note to “James Fleming, guardian for D. B. Lenoard 
or bearer,” for $670 20, upon which complainant became se- 
curity, he having no interest in the same. The consideration 
of said note was negro slaves. Some time in the year 1866, 
one Doctor B. Lenoard having become the owner of said 
note, instituted suit against “Spencer C. Pryor and Sheppard 
G. Pryor, administrators of Benjamin F. Pettee, deceased,” 
and complainant, as security. On May 9th, 1867, said 
Lenoard obtained judgment in said suit against “the defend- 
ants” therein. Said judgment was not against the goods 
and chattels, lands and tenements, of the said Benjamin F. 
Pettee in the hands of the said administrators, but simply 
against the administrators individually. The execution is- 
sued against “Spencer C. Pryor and Sheppard G. Pryor, 
administrators, ete., and J. J. Collier, security.” There were 
plenty of assets in the hands of said administrators belonging 
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to said deceased at the date of said judgment, and since, to 
discharge any legal claim against said estate. ‘The verdict, 
judgment and execution are void under the provisions of 
section 3573 of the Code. On January 8th, 1870, the exe- 
cution aforesaid was levied upon the property of complain- 
ant, who interposed an affidavit of illegality to the effect that 
the consideration of said claim was in part the hire of slaves. 
On February Ist, 1874, said plaintiff dismissed said levy 
without ever having had a trial upon said issue. On July 
15th, 1874, a second levy was made upon the. property of 
complainant, who thereupon tendered an affidavit of ille- 
gality, setting up the following grounds : 

Ist. Said judgment is dormant, it having been rendered on 
May 9th, 1867, and no levy made under the execution based 
thereon until July 15th, 1874, more than seven years. 

2d. Said judgment is void because it is against Spencer C. 
Pryor and Sheppard G. Pryor, administrators, simply, and 
not against the goods and chattels, lands and tenements of 
the deceased, in their hands to be administered, as required 
by section 3573 of the Code. 

3d. Said judgment is void because against the defendants 
jointly, whilst the character of complainant as seeurity, in 
which he was sued, is not specified. 

The sheriff refused to accept said illegality, and now 
threatens to sell said property under the illegal proceedings 
aforesaid. Prayer, that the defendants, Doctor B. Lenoard 
and William Graham, sheriff, be enjoined from proceeding 
under said levy until the further order of the court. That 
said administrators be required to answer as to the amount 
of assets belonging to the intestate in their hands, and when 
ascertained, that they be enjoined from selling the same. 
That the claim of the defendant, Doctor B. Lenoard, be de- 
creed to be paid by said administrators out of the assets of 
their intestate. 

The defendant, Lenoard, answered the bill. His answer 
is omitted as not tending to illustrate the decision. 
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The chancellor ordered the injunction to issue as prayed 
for. To this ruling defendants excepted. 


C. T. Gooner, for plaintiffs in error. 


No appearance for defendant. 


McCay, Judge. 


1. The original declaration and the verdict by the jury in 
the common law suit are perfectly regular. The declaration 
is against the two Pryors, administrators of Pettee, and 
against Collier, as security, and the cause of action set forth 
shows that it was a suit against the administrators, as such. 
Under our Code, the administrators of a deceased co-prom- 
issor may be joined with the survivor in a suit on the 
promise : Code, section 3348. So the verdict is regular. It 
is against the defendants. It is not usual in this state to 
specify in the verdict of the jury the character of the defend- 
ants, unless there be some issue on that character. There 
was here no plea, and the verdict is a finding of the jury in 
favor of the plaintiff on all the allegations of the declara- 
tion, and a judgment may, on such a verdict, be entered up 
according to the allegations. Without doubt the judgment 
is defective. It fails to charge the Pryors, as administrators, 
and to direct that the money shall be made de bonis testatoris, 
and it does not describe Collier as security. In both these 
respects, it fails to comply with the law: Code, section 3573. 
But is the judgment for this reason void? We think not. 
A judgment upon a verdict is a mere clerical act of the 
plaintiff’s attorney, and if it fails to conform in any way to 
the verdict, it is amendable. It is the every day’s practice 
of the courts to permit this, and it is expressly and in terms 
allowed, even after execution issued, by the Code, section 
3494. Nay, it is the every day practice to enter up a judg- 
ment nune pro tune even where there is no judgment. The 
test as to what defects make a proceeding void, and what are 
mere irregularities, is whether the defect is amendable. 
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It is therefore clear to us that this, judgment is not void but 
only irregular, and capable of being amended. 

2. The defect—and it is a defect—both in the judgment 
and execution, is the subject of an affidavit of illegality. 
The execution has issued illegally if it has no proper, regular 
judgment to depend upon, and may be stopped by affidavit 
of illegality, or the judgment may be set aside if not amend- 
ed by motion in open court: 19 Georgia, 579; 26 Ibid., 
162; 39 Ibid., 565; and so the defendant seems to have 
thought, as his bill is founded on the fact that the sheriff re- 
fused to receive his affidavit and stop the proceedings. Was 
the sheriff right iv this? Under the allegations in the bill, 
as well as by the statements of the answer, it appears that 
this is the second affidavit that the defendant has filed to the 
execution. 

3. The thirty-first rule of court “provides that no second 
affidavit of illegality shall be received by the sheriff or other 
officer,” and this is a salutary rule. Ifa defendant may stop 
a levy by an affidavit, he ought to take all the grounds that 
exist. He cannot bring up the various objections there may 
be to an execution in different installments. It would cre- 
eat interminable delays, and besides it is a rule in all legal 
proceedings that if a party takes steps after an irregularity 
of his opponent, he is ordinarily held to waive it. The 
sheriff was not in the wrong for refusing to receive the affi- 
davit. To do so he would have violated a rule of court. 
Had this bill stated that this defect in the proceedings had 
not been discovered by him when his first affidavit was filed, 
we incline to think the sheriff ought to have received the 
affidavit. The rule of court can fairly be taken to mean 
that a second affidavit may be filed on the happening of a 
new ground or on the discovery of a new fact. Even an 
amendment of an affidavit may be made to insert new 
grounds, if the defendant will swear that he did not know of 
the grounds when the original was filed, and the rule of 
court is perhaps fairly to have that qualification, or a qualifica- 
tion that he did not know of the ground until after the first 
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affidavit was disposed of. Perhaps in this very case he did 
know of them, and he is resorting to a bill in equity to get 
rid of the consequences of his own negligence. If a man, 
knowing of several defects in a judgment, attacks it upon one 
ground by an affidavit, he cannot, when his objection is met, 
attack it on another by a new affidavit, and this is a sound 
rule of public policy. As there was no final judgment on 
the first illegality, the defendant is not estopped from moving 
an amendment of the judgment or moving the court to set it 
aside and forcing the plaintiff to amend. He makes no ex- 
cuse in the bill why he has not done this. If he did not 
know of the defect, he can now file his illegality—if he did, 
he presents no claims for interference by equity. His trouble 
is his own fault. He owes the debt; he put his name to the 
paper, and the plaintiff has a right to collect the money out 
of him alone. For these reasons we think the complainant 
was not entitled to an injunction on his own showing. His 
remedy was at law by affidavit or by motion. If he cannot 
swear to the facts necessary to make an affidavit which the 
sheriff ought to receive, he may move in open court. But 
the same reason which makes it improper for him to get a 
second stay by affidavit makes it improper for equity to inter- 
fere. It is hisown fault, if he knew the defect, and did not 
insert it in his first affidavit. We recognize that this judg- 
ment and execution are wrong. But they may be amended. 
The plaintiff may amend, or Collier may himself pay the 
money and move to amend, so as to use the fi. fa. to reim- 
burse himself. 
Judgment reversed. 


Ex parte JessE J. BRADForD, Clerk, and Hueu G. Ivey, 
Sheriff, of Muscogee County. 


1. The act of March 2d, 1874, pamphlet page 90, in these words, to-wit : 
‘* Be it enacted, that the law passed by the general assembly and ap- 
proved December 13th, 1871, providing that compensation should be 
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made to ordinaries for services in relation to county businessy and to 
sheriffs and clerks of the superior court for services in relation to 
which existing laws provide no adequate compensation at all, etc., ete., 
be and the same is hereby repealed,’’ indicates an intention in the 
general assembly to repeal all laws authorizing such compensation, 
and the act of 1862, Irwin’s Code, section 3645, making substantially 
the same provisions, but providing a different mode for ascertaining 
such compensation, is not revived by such act of March 2d, 1874. 

. Persons performing any service for the county, which in its nature 
creates a debt against the county, have the same method of seeking 
compensation as have other creditors of a county, to-wit: by applica- 
tion to the ordinary or county commissioners, or by suit at law. 
County matters, Clerk. Sheriff. Costs. Before Judge 

JAMES JOHNSON. Muscogee Superior Court. May Term, 


1874. 


The clerk and sheriff of the superior court of Muscogee 
county petitioned the said court substantially as follows : 

They present the annexed bills of items, for which they 
claim that they are entitled to be paid under the provisions 
of the statute authorizing the judge of the superior court, in 
certain cases, to allow extra compensation to clerks and 
sheriffs. They show that for a time this power was vested 
in the grand juries, but under the law as it now stands the 
power is in the judge of the superior court alone. They 
therefore ask such compensation as the court may think 
just and proper after hearing the evidence which the peti- 
tioners now offer to submit. 

To this petition were attached two itemized accounts 
against the county of Muscogee, one in favor of the clerk 
and the other in favor of the sheriff. 

The presiding judge declined to hear any testimony under 
said petition, holding that the act of 1862, (Irwin’s Code, 
section 3646,) was repealed, and that he had no power to al- 
low extra compensation as provided for in the same. To 
this ruling petitioners excepted. 


R. J. Moses; Incram & Crawrorp, for plaintiffs in 
error. 


No appearance contra, 
Vor. Li, 26, ° 











394 SUPREME COURT OF GEORGIA. 


Bradford and Levy. 





McCay, Judge. 


It seems to us very plain that it was the intention of the 
legislature, by the act of March 2:1, 1874, to cut up by the 
roots the system introduced, first by the act of December 12th, 
1862. Previously to that date there was no law to authorize 
sheriffs, clerks, ete., to be paid for extra service in the perform- 
ance of any official duty. The duties cast on them for which 
no compensation was specially provided were burdens on the 
office, and the law-makers considered that the compensation 
received in the shape of costs and from private persons, full 
remuneration for the public duties required by the officer. 
Our old inferior court served without pay altogether ; so of 
our road commissioners and militia officers ; so may duties of 
a magistrate be without remuneration, as the duty to hold 
elections, to make out a list of tax-payers, ete. The act of 
1862 changed this view of the matter, and recognized the 
right of the clerks and sheriffs to be paid for services, sum- 
moning juries, ete. The act of December 13th, 1871, keeps 
up the same idea, and includes ordinaries as one of these 
officers. True, it changes the mode in some respects by which 
the funds are to be raised and the claims audited. The act 
of March 2d, 1874, does not simply repeal the mode of 
audit nor change the mode of raising the funds, nor does it 
simply repeal the act of 1871 by its title. It declares that 
the act of 1871, that compensation shall be made to these 
officers, is repealed. It is noticeable, too, that it is only the 
act of 1871 which includes ordinaries. We do not think it 
reasonable to suppose that the legislature intended to deny 
this right of compensation to ordinaries and permit the clerks 
and sheriffs to have it, as we all know that since 1868 the 
ordinaries have far more of such duties than either of the 
other officers. As we have said, the language of the act of 
1874 is very significant of an intention to take away the 
right altogether, to leave the whole matter as it stood before 
the innovation of 1862. It does not say that the mode of 
audit provided by the act of 1871 is repealed, but that the 
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act “providing that compensation shall be made be and is 
hereby repealed.” For these reasons we think the act of 
1862 was not revived, 

Judgment affirmed, 


THe Newton MANUuFAcTURING ComPANy, plaintiff in 
error, vs. H. & T. M. Wuire, defendants in error. 


1. Where one buys cotton, stored in a certain house, which he is to re- 
move, and in so doing gets other cotton belonging to the seller stored 
in another house, the owner in suing for such last mentioned cotton is 
not compelled to bring an action in ¢ort, but may sue in assumpsit. 

2. The measure of recovery in such an action is the value of the cotton 
at the time it was taken by the defendant, with interest. 

8. If the claim sued for be solely for cotton taken from a certain house, 
and the testimony relied on for a recovery be confined to that, and the 
jury be exclusively restricted to that in considering their verdict, then 
a judgment in favor of plaintiffs vs. defendant, rendered in another 
action for cotton obtained at another and different place, is irrelevant 
testimony. 

4. If it be not clear that the cotton sued for, or any part thereof, is not 
covered by such judgment, then the same should be admitted and the 
question of former recovery left to the jury. 

5. To make the sayings of an agent admissible in evidence against the 
principal, it should appear that they were made whilst in the prosecu- 
tion of the enterprise to which they refer. 


Pleadings. Sale. Damages. Evidence. Former recov- 
ery. Principal and agent. Before Judge Hatt. Newton 
Superior Court. September Term, 1873. 


H. & T. M. White brought assumpsit against the Newton 
Manufacturing Company for $31,250 00, besides interest, al- 
leged to be due for sixty-two thousand, five hundred pounds 
of ginned cotton, had and received from the plaintiffs. This 
cause of action was set out in various ways by different 
counts, not material here. The defendant pleaded the gen- 
eral issue, : 

The evidence for the plaintiffs presented the following 


case : 
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In the early part of the year 1865 the plaintiffs had cotton 
stored at three different places in Newton county, to-wit : 
the “Heard place,” the “Holcombe place,” and in a ware- 
house on the Alecora river. Prior to January Ist, 1865, 
Hugh White, one of the plaintiffs, on his individual ae- 
count, exchanged with the defendant sixty-two thousand five 
hundred pounds of the cotton stored at the first two of the 
above mentioned points, for a like amount at theOcmulgee 
Mills. By an arrangement with T. M. White, a sufficient 
amount of the cotton stored as above indicated, to meet the 
obligations of the above trade, was turned over to Hugh 
White. In January, 1865, the defendant commenced haul- 
ing the cotton away. In 1864, when the plaintiffs were pre- 
paring to return their property for taxation, they counted the 
bales at the river warehouse, and found that they had one 
hundred and twenty-eight bales, averaging in weight four 
hundred and sixty-eight pounds. In the summer of 1866, 
desiring to use the cotton, they ascertained that there were 
only eighty-eight bales there. The plaintiffs had no person- 
al knowledge as to what became of the missing forty bales, 
except as to four. They consented for the defendant to take 
these four bales upon one occasion when it was in need of 
cotton for manufacturing purposes, and that at the Holcombe 
place was too wet; but special notice was then given to the 
defendant that this was the cotton of the plaintiffs and not of 
Hugh White. , When the cotton was missed, the plaintiffs 
interrogated William F. Davis, the agent of the defendant, 
as to it. He stated that the defendant had taken a good deal 
of cotton from the river warehouse. From April Ist, 1865, 
to 1868, Davis was in the employment of the defendant, 
marking and shipping goods, buying cotton, settling with 
hands, ete. In the fall of 1866 a full settlement was de- 
manded from the defendants by the plaintiffs of all their 
business matters, including the cotton in controversy in this 
suit. Objection was made upon the ground that the cotton 
taken from the river warehouse and the “ Perry cotton” con- 
stituted a portion of that for which it had exchanged. The 
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river warehouse was nearer to the defendant’s factory by half 
a mile than the: Heard and Holcombe places. At the time 
of the demand for a settlement cotton was worth thirty 
cents per pound ; in January, February and March, 1865, it 
was worth $100 per pound in Confederate money. The 
river warehouse was fastened by plank nailed across the 
door. The floor was of plank and puncheons held down by 
the cotton placed upon them. When the cotton was missed, 
there were signs of its having been taken out from below. 

The evidence for the defendant will not illustrate any of 
the questions of law presented. The errors complained of 
sufficiently appear in the motion for a new trial. 

The jury found for the plaintiffs $8,493 00. Whereupon 
the defendant moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the court erred in admitting in evidence the 
sayings of William F. Davis concerning the obtaining of cot- 
ton from plaintiffs’ river, warehouse. 

2d. Because the court erred in rejecting the record of a 
former action of assumpsit between the plaintiffs and defend- 
ant, in which the former recovered from the latter $3,117 68 
for the Perry cotton. 

3d. Because the court erred in refusing to charge the jury 
“that if the cotton of plaintiffs was forcibly taken by the de- 
fendant from the warehouse of plaintiffs without authority, 
such taking was a trespass, and there can be no recovery for 
such cotton under the pleadings in this case.” 

4th. Because the court erred in refusing to charge the jury 
“that if the plaintiffs can recover, the measure of damages 
should be only the value of the cotton at the time of the 
taking, with interest.” 

5th. Because the court erred in charging the jury “that 
though it was a trespass for defendant to take plaintiffs’ cot- 
ton from their river warehouse without authority, yet the 
plaintiffs could waive the tort and recover in this form of ac- 
tion for the cotton so taken, and the measure of damages 
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should be the value of the cotton at the time a settlement 
was demanded, with interest.” 

6th. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled and the defendant excepted. 


P. L. Mywatr; J. J. Fuoyp; A. T. AKERMAN, for plan- 
tiff in error, 


CLARK & Pace; PeepLes & Stewart; A. M. SPEER, 
for defendants. 


Tripp, Judge. 


The third, fourth and fifth grounds in the motion for a 
new trial will be first considered. They present two ques- 
tions: Ist. Can the action of assumpsit, under the facts of the 
case, be maintained, or should it have been in trover or tres- 
pass? 2d. If assumpsit can be sustained, what is the meas- 
ure of the recovery ? : 

1. Section 2955 of the Code says “when a transaction 
partakes of the nature both of a tort and a contract, the party 
complainant may waive the one and rely solely upon the 
other.” Is not this a transaction of that sort? There was a 
contract for the sale of cotton stored in one warehouse, which 
the buyer was to remove. In doing so, it is charged that he 
got cotton which was in another house. The value of this 
last cotton is claimed in this action. Here, then, there was a 
contract, and one party in carrying it out committed a breach 
of it. It is not by any mears as strong a case as Blalock et al. 
vs. Phillips, 38 Georgia, 216, in which it was held that the 
plaintiffs could waive the fort and sue on a contract express 
or implied: See, also, 17 Georgia, 103. It has been held, that 
where “a person buying three pieces of goods has double 
pieces delivered to him by mistake, and takes them away, the 
vendor may recover the difference of value, if not under a 
contract for goods sold and delivered, still under that for 


money had and received :” 1 Stephens’ Nisi Prius, 276, note - 
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e. Chief Justice TInDAL, in Young vs. Marshall, 8 Bing- 
ham, 43, lays down the broad principle as one generally 
known and acknowledged in Westminster Hall, “that a par- 
ty is not bound to sue in tort where, by suing in contract, he 
produces no injury to the defendant.” In this case the ac- 
tion of assumpsit was a benefit rather than an injury to the 
defendant, as appears from the next question upon the point 
of the measure of damages. 

2. As to the measure of plaintiffs’ recovery in this form of 
action, we think there was error in permitting that to be 
fixed by the value of the cotton at the time a demand may 
be made for a settlement. Had trover been brought, the 
jury would have had a large margin. They could have 
given the highest value proven down to the time of trial. 
But if so, no interest could have been allowed. It is stated 
in the head-note that the measure of recovery in this case 
was the value of the cotton at the time it was taken by the 
defendant, with interest. It was so held in the analagous 
case in 38 Georgia, 216, already referred to. Here the plain- 
tiff relies upon a contract express or implied, or upon a breach 
of contract. In such a case, where an amount ascertained 
would be the damages at the time of the breach, it may be 
increased by the addition of legal interest from that time till 
the recovery : Code, section 2945. 

3. The defendant offered in evidence the record of an- 
other suit in favor of plaintiffs against the defendant, in 
which there was a recovery by the former of $3,117 68. The 
court rejected the testimony. The object of the evidence was 
to show that the cotton now sued for was covered by that judg- 
ment. If the claim in the action on trial be solely for cotton 
taken from a certain house, and the testimony relied on be 
confined to that, and the jury restricted to such cotton in 
considering their verdict, then a judgnient in another action 
for cotton obtained at another and different place, or in oth- 
er words, for other cotton, is irrelevant testimony, and can- 
not affect this case. 

4, But if it be not clear that the cotton sued for, or any 
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part thereof, is not covered by such judgment, then the rec- 
ord should be admitted, and the question of former recovery 
be left to the jury, under all the proof in the case. 
5. The sayings of Davis, the agent of defendant, as to 
* cotton having been received by the defendant, which came 
‘ from the river warehouse, was admitted over objection by 
defendant’s counsel. Plaintiff’s action was for cotton which 
he alleged had been taken from that house, when the defend- 
ant was entitled only to that which was stored in another 
house. The controversy was on that point. To prove it, 
the sayings of the agent, made some eighteen months after 
the cotton is said to have been taken, were admitted in evi- 
dence. Were they competent? We think not. The agent 
is living, and was sworn on the trial. It is provided in the 
Code, section 2206, that “ the declarations of the agent as to 
the business transacted by him are not admissible against his 
principal, unless they were a part of the negotiation, and con- 
stituting the res geste, or else the agent be dead.” This is 
but an affirmation of the ancient rule, and often recognized 
by this court: 24 Georgia, 211; 26 Ibid., 11; 29 Ibid., 399 
and 461. The case in 26 Georgia, 11, was whether the say- 
ings of a conductor of a railroad train, whilst still in office, 
were adinissible as to a past occurrence happening on his train, 
It was held they were not. In Sweetwater Manufacturing 
Company vs. Glover, 29 Georgia, 399, the sayings of two of 
the chief agents of the company, one the principal agent and 
the other a superintendent of the hands, with other powers, 
were admitted against the company on the trial in the supe- 
rior court. Upon a review of the case in this court, it was 
said in the decision’ granting a new trial and reversing the 
holding on this point, ‘that neither these nor any other agent 
of the company could say anything to bind them except what 
he says about his appointed business while he is doing it. It . 
must be said about his appropriate work, and said dum fer- 
vet opus. * * * The principle on which an agent’s say- 
ings are admitted against his principal at all, is, that they 
are part of the res geste.” These decisions and the long set- 
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tled rule, must determine the question made on this point in 
this case, although Davis, the agent, was superintendent at 
the tithe the declaration is alleged to have been made, The- 
transaction was over—eighteen months had passed—and no 
agent, after that length of time, can, by a mere declaration, 
impose a liability on his principal, and by that dezlaration 
establish a fact on which a recovery is tobe had, 
Judgment reversed. 





THE SouTHWESTERN RAILROAD CoMPANY, plaintiff in er- 
ror, vs. THE ATLANTIC AND GULF RaILRoAD CoMPANY, 
defendant in error. 


1, The mere fact that a railroad company, located within this state, sent 
iron to which another company claimed title, beyond the state, without 
any fraudulent practices or concealment on the part of the former, debar- 
ring or deterring the other from its action, does not disable such first 
mentioned company from asserting a title by prescription to the iron 
when sued for it in an action of trover by the other. 

2. If the right of action on the part of the plaintiff existed all the time, 
and there was no disability preventing its assertion, produced by the 
fraudulent acts of the defendant, or resulting from any cause recog- 
nized by law, then the right of reclamation as meant by the Code, con- 
tinued without interruption, and the true intent and meaning of the 
provisions of the statute on the subject of title by prescription to 
personal property, are preserved by allowing defendant to assert such 
a right. 

8. A contrary construction would not only give the plaintiff in such a case 
a perpetual right of action, of which he could avail himself at pleas- 
ure, but if the property were to be consumed or placed beyond the 
power of the defendant so that he could not return it within the state, 
whatever might be his good faith, he could never claim repose even 
against a doubtful right. 

4. Whilst it is competent for the officers of a corporation to state, as wit- 
nesses, that the company never had knowledge or notice of a certain 
fact, such testimony is not conclusive upon that point, and if the other 
party wishes to show that the statement is a mere conciusion of the 
witness, he can do so by cross-examination. 3 

5. When counsel on both sides have entered into a written agreement 
as to certain facts, it is not competent on the trial for the party who 
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introduces such statement to the jary, to prove a fact contrary to what 
it is stated to bein the agreement. To avail himself of this right proper 
notice should be given. 


Railroads. Trover. Prescription. Evidence. Princi- 
pal and agent. Corporations, Evidence. Practice in the 
Superior Court. Before Henry Wiiutams, Esq., Judge 
pro hae vice. Bibb Superior Court. October Term, 1873. 


This was an action of trover for the recovery of one hun- 
dred and fourteen and one-fourth tons of railroad iron, known 
asthe T rail, brought by the Atlantic and Gulf Railroad 
Company ts. the Southwestern Railroad Company. 

The facts, were as follows: In 1862, one J. G. Minor, as the 
agent of the Confederate States Government, seized a large 
lot of T railroad iron bars belonging to the plaintiff, and at 
the time lying in piles on or near its track. Minor did not 
value or pay for this iron, but very soon after its seizure let 
Isaac Scott have the whole, on his agreement to deliver 
a like quantity of old railroad iron, in bars, in lieu of it. 
Isaac Scott sold to the defendant one hundred and fourteen 
and one-fourth tons of this iron for a like quantity of old rail- 
road iron bars, and the additional sum of $32 00 per ton, to 
be paid in money. The defendant delivered its old iron rails 
to the same amount, and paid the price agreed on as the dif- 
erence, in Confederate treasury notes, to Isaac Scott, and re- 
ceived the new iron rails in the latter part of the year 1862, 
say in December of that year. The iron was delivered to the 
defendant, in its yard in Macon, on the cars of the plaintiff, 
where it remained until some time in August, 1864, when 
the defendant loaned some sixty to eighty tons of the iron to 
the Montgomery and West Point Railroad Company, in Ala- 
bama, to lay down on its track, to be returned when called 
for ; it was then carried into Alabama for that purpose. It 
has never been returned or paid for. The balance of the 
iron remained in the yard until it was seized by the Fed- 
‘eral army, some time in 1865, to repair the State Road. 

The president of plaintiff, Mr. Screven, was absent in the 
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army when this iron was seized and carried off; in 1866 he 
sent out the treasurer to look up the iron, and on inquiry, he 
found that a portion had been received by the defendant. 
Mr. Lovell, as the attorney of the plaintiff, called on Mr, 
Powers, superintendent of the defendant, for information as 
to this iron, in 1866, when he was shown the boeks of the 
road in relation to the iron; he was then informed by Mr. 
Powers when the iron was received, how it was obtained, 
who from, and as to all facts he desired. In that conversa- 
tion nothing was said as to the removal of the iron, or any 
part of it, out of the state, but information given as if the iron 
was still in possession and use of defendant. 

There was no consent to the seizure by the plaintiff. Suit 
was not brought until 1868. 

The defendant pleaded title by prescription. 

In the course of the trial, the following paper was intro- 
duced ; 


“THe ATLANTIC AND GuLF RAILROAD CoMPANY vs. THE 
SoUTHWESTERN RAILROAD ComMPANY—TYrover. 


“Tt is admitted that the Southwestern Railroad Company 
is in possession of one hundred and fourteen and one-fourth 
tons of the iron sued for in this action; that it was illegally 
seized by the Confederate government in 1862, without the 
consent of the plaintiff, and that plaintiff has not been paid 
for the same by any one, and that defendant purchased it 
from Isaae Scott in November, 1862, for value, and it has 
been in the actual possession of the same from 10th Decem- 
ber, 1862, to the present time, the defendant all the time 
using and claiming the same as its own property; all ques- 
tions as to any knowledge by the defendant at the time of its 
purchase of the plaintiff’s tide to the property being left 
open to other proof, R. F. Lyon, 

“ Defendant's Attorney. 


“ Joon M. B. Lovett, 
“ Attorney for Plaintiff.” 
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‘The jury found for the plaintiff. The defendant moved 
for a new trial, upon the following grounds, to-wit: 

Ist. Beeause the Court erred in refusing to charge, with- 
out qualification, as follows: “If the defendant purchased 
this iron for its full value, from Isaae Scott, on the 10th De- 
cember, 1862, then got possession of the same, all without 
any fraud or concealment of. the same, and has, from that 
time to the commencement of this suit, continued in the actual 
possession thereof, all the time claiming and using the same 
as its own property, then the defendant’s title to this iron by 
prescription is complete, and the plaintiff cannot recover.” 
And in charging said request with the following qualification : 
“Tf, after the defendant purchased and acquired the posses- 
sion of this iron, any time before the expiration of four years 
from the commencement of such possession, it was removed 
by any one out of the state of Georgia, then the defendant’s 
possession could not ripen into a title by prescription as to 
such of the iron as was so removed out of the state.” 

2d. Because the court erred in charging the jury as fol- 
lows: “If you find as to this property, or any part of it, con- 
cealment, removal from the state, or that it was so placed as 
not to he subject to reclamation, or fraud in the original 
taking of the property by the defendant, or fraud, deterring 
the plaintiff from its action at any time after the accruing of 
plaintiff’s right of action, title by prescription is not com- 
plete. In the last case the right of action accrues from the 
time of the discovery of the fraud.” 

3d. Because the court erred in permitting John Screven, 
president of the Atlantic and Gulf Railroad Company, to 
testify as follows: “In 1866 the first knowledge was brought 
to the company of the disposition of said iron.” 

4th. Because the court erred in admitting any evidence, 
over the objections of defendant, as to the seizure of the iron, 
its use, what was done with it, ete., except its value, and the 
knowledge by the defendant, at or before its purchase, of the 
illegal seizure, or of the title of the plaintiff to it, after the 
introduction of the written agreement between counsel, which 
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was put in evidence immediately after the close of the ex- 
amination of the president, John Screven. 
The motion was overruled and defendant excepted, 










Lyon & JACKSON; 
for plaintiff in error. 











Jackson, Lawton & BAstnGer, 





Harrrivnce & CutsHotm ; Lovett & FALuicant, for 
defendant. 






TripPE, Judge. 










1, 2,3. The provisions of the Code on the subject of title by 
prescription to personal property, applicable to this case, are 
as follows: Adverse possession of personai property within this 
state for four years shall give a title by prescription. No pre- 
scription arises if the property be concealed, or removed out 
of the state, or otherwise is not subject to reclamation. A 
prescription does not run in cases of fraud debarring or de- 
terring the other party from his action, until the fraud is dis- 
covered; See Code, sections 2685 and 2688. Before the adop- 
tion of the Code, and the substitution of these provisions for 
those in the statute of limitation, it was prescribed by that 
statute that all suits for the reeovery of personal property or 
for damages for the conversion of it, shall be brought within 
four years after the right of action accrues and not after. The 
exceptions—akin to those given in the law of prescription— 
were, that where any person against whom a right to sue ex- 
isted, should remove from this state, the time should cease to 
be computed in his favor from the timeof such removal and so 
continue until he should return and fix his residence in this 
state. Also, where the property should be carried away and 
secreted so that the owner did not know who was in posses- 
sion of it, on where it was, or against whom to bring his suit, 
the statute ceased running until the property was discovered, 
or who was in possession of it: Acts of 1855-6, page 233. 
There was also a provision on the subject of fraud substan- 
tially like that in the present law of prescription. The de- 
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fendant in this case is a railroad company, located in this 
state, was liable to be sued, and could have been sued at any 
time after it received the iron now claimed ; and the question 
is, did it lose all right to assert title to the iron by prescrip- 
tion, because it was sent, or loaned, or sold, so that it was 
taken out of the state? The court charged, that as to the 
portion that was taken to Alabama, no prescriptive title could 
be asserted, and a verdict was found for that much of the 
iron. We think there was error in the charge. Under the 
statute of limitation, we are not aware that it was ever held, 
that, because property for which a party was sued had been 
carried beyond the state, whilst the defendant resided here all 
the time, and there had been no secreting or concealment of 
it, nor other fraud, so that the claimant did not know against 
whom to bring his suit, the defendant thereby lost all benefit 
of the statute. Did the change of the law from one of lim- 
itation to one of prescription, radically revolutionize such an 
important feature as this? Before the adoption of the Code, 
it will not be questioned, that unless fraud of some sort were 
shown which prevented plaintiff from suing, the defendant 
could have protected itself under the statute of limitation, 
although the iron had been sold and carried out of the State. 
The words of the Code are: ‘ No prescription arises if the 
property be concealed, or removed out of the state, or oth- 
erwise is not subject to reclamation.” Dv not these last words 
furnish a key to aid in the construction of the whole provi- 
sion? Why should the statute cease to operate if reclamation 
be all the time at the command of the claimant? A party 
may have reclamation without obtaining the specific article 
or property. Webster defines reclamation to mean, “ Recovery. 
2. Demand; challenge of something to be restored ; claim 
made.” If reclamation means a regaining of the property itself, 
then if the property be perishable and die, or is consumed, a 
defendant in such a case could never claim the benefit of the 
statute. So, if the property was to be destroyed, or placed 
beyond the power of the defendant to return it within the 
state, there would be a perpetual right of action against him, 
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and whatever might be his goed faith he could never have 
repose even against a doubtful claim. We think the trne 
construction of the Jaw on this matter is, that if the right of ° 
action on the part of the plaintiff exist all the time, and there 
be no disability preventing its assertion produced by tie 
fraudulent acts of the defendant or resulting from any cause 
recognized by law, then the right of reclamation as meant by 
the Code continued without interruption, and the true intent 
and meaning of the provisions of the statute on the subject 
of title by prescription to personal property, are preserved by 
allowing the defendant in such a case to assert such a right. 

4, Objection was made to the statement made'by officers of 
plaintiff’s company, that the company never had knowledge 
or notice of certain facts. We think this was competent evi- 
dence. Really, it is about the only way they could prove 
such a fact. Of course it is not conclusive, and if the other 
party claim that this statement is merely .a conclusion or _ 
opinion of the witness, he can show it to be so by cross-exam- 
ination or other evidence. 

5. As to the question involved in the last point, it is suffi- 
cient to say that it need not arise on another trial, and that 
the rule established in Wallace vs. Matthews, 39 Georgia, 617, 
and in Hargroves vs. Redd, 43 Georgia, 142, will be a guide, 
as they set forth the correct principle to govern in such cases, 

Judgment reversed. 


B. H. & A. M. Turasuer, plaintiffs in error, vs. Jon 8. 
Berrtis, defendant in error. 


(Trippr, Judge, was providentially prevented from presiding in this case.) 


Where an application was mifde for a homestead, and the applicant re- 
turns in his schedule several parcels of land, bat specially prayed that 
his homestead might be assigned him in a certain house and lot in a 
city, stating that there was a mechanics’ lien upon it for $500 00, which 
was Valued by the surveyor at $2,000 00, and objection being made as 
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to the value, commissioners were.appointed, who appraised the house 
and lot at $2,800, which was duly returned and filed and approved, 
and no appeal taken, and the ordinary made the usual order, requir- 
ing that if the city lot should be sold under legal process, the $2,000 . 
should be invested in other property, and at the same time appointed 
a receiver to sell the other real estate, and bring in the proceeds for 
distribu ion to the creditors, and before the distribution was made the 
honse and lot was sold, and only brought $2,000 00: 

Held, that the return of the appraisers and approval of the ordinary, un- 
appealed from, was conclusive upon the applicant, and that he cannot 
claim to bave any portion of the fund raised by the reeeiver used to 
pay off the lien, and thus leave to him the full $2,000 00. 


Homestea}. Before Judge Hopkins. Fulton Superior 
Court. April Term, 1874. 


Bettis, by his petition for certiorari, made the following 
ease: In February, 1874, he applied to the ordinary of Ful- 
ton county for an exemption of personalty and a homestead 

“in realty. The latter he prayed might be set apart in a house 
and lot on Decatur street, in the city of Atlanta, and in cer- 
tain other property. The surveyor appointed valued the 
said house and lot at $2,000 00 in specie. B. H. & A. M. 
Thrasher objected to this valuation, Appraisers were ac- 
cordingly appointed, who estimated it as worth $2,800 00 in 
specie. The ordinary, accordingly, on January 31st, 1874, 
passed an order that in case of the sale of said property un- 
der execution, $2,000 00 in specie, from the proceeds thereof, 
should be invested in a homestead for petitioner. There 
were, and still are, incumbrances upon said property for the 
Jabor done and material furnished, to the amount of from 
$500 00 to $600 00. The schedule of the petitioner em- 
braced other real estate, which the ordinary placed in the 
hands of a receiver for sale, the proceeds to be distributed 
among the creditors. Such sale has been made, and the re- 
ceiver has placed at the disposal of the court a net balance of 
$280 00. The property upon which petitioner’s homestead 
was located was sold at April sales, 1874, for $2,000 00 in 
currency. On the 10th of the said month the petitioner asked 
that the ordinary pass an order allowing the proceeds of the 
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sale of the homestead property, after payment of expenses 
and incumbrances, to be placed in the hands of some discreet 
person, to which should be added a sufficient sum from the 
amount realized by the receiver, to make the sum of $2,000 
in specie, which should be invested by him in a homestead 
for the applicant. 

On objection made by B. H. & A. M. Thrasher, the ordi- 
nary refused to allow the fund brought into court by the re- 
ceiver to be applied in the manner indicated. To which rul- 
ing the petitioner excepted, 

The petition was sanctioned and the writ of certiorari is- 
sued. The answer of the ordinary did not alter the case as 
above presented. The court sustained the certiorari, and B. 


H. & A. M. Thrasher excepted. 
THRASHER & THRASHER, for plaintiffs in error. 


Con.tieR & CoLureR; T. P. WESTMORELAND, for de- 
fendant. 


McCay, Judge. 


In our judgement the return of the appraisers, the ap- 
proval of the ordinary, and the passing by him of the orders, 
was a setting apart of his homestead to the applicant, and an 
appropriation of the remainder of the debtor’s land to the 
creditors. The house and lot were valued at $2,800 00, this 
not only gave him his homestead, but allowed for the lien, 
and left still an interest subject to sale, of $30000. Had the 
debtor been dissatisfied with the return and orders of the 
ordinary, he had his remedy. He took the house and lot as 
his homestead in view of, and with the understanding that it 
was worth $2,800 00, and in our judgment, he is bound by 
that judgment. He applied for, and got his homestead, in 
that particular property. The only reason why it was al- 
lowed to be be sold, was that by the return it was treated as 
worth more than $2,000 00 besides the lien. It is merely 
accidental that it has been sold before the proceeds arising 

VoL, wut. 27, 
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from the sale of the other real estate was distributed. The 
same judgment which gave him his homestead, devoted the 
other to the creditors, at least, they were had at the same time; 
they or he might have appealed. Neither of them did. We 
think it is the clear intent of the law, that the return of the 
appraisers and the order of the ordinary, in view of the fact 
that the property is adjudged tv be worth more t!ian $2,000 00, 
recognizing the right of judgments to sell it and protecting 
the homestead interest when sold, is the laying off of the 
homestead, and that it is too late to revise that judgment. 
If this were allowed the matter would be always open, since, 
as we have said, it is merely accidental that the sale has oe- 
curred so soon. It might be ten years before the sale; it 
might be for new debis. , 
Judgment reversed. 


S. P. Goopwin ef al., plaintiffs in error, vs. THE Mayor 
AND ALDERMEN OF THE City OF SAVANNAH, defend- 


ants in error. 


1. A tax levied by the mayor and council of Savannah on the business 
of a common carrier within the city is not illegal or unconstitutional, 
because the tax is graduated according to the number of drays, 
carriages, wagons, etc., used in such business. 

2. If some of the complainants, seeking an injunction to restrain the 
collection of a city tax, show in their bill that they do not come within 
the provisions of the ordinance assessing the tax, and are in fact not 
liable therefor, relief may be had by illegality, if the attempt is made 
to collect the tax from them, and there is no necessity for equity to in- 
tervene by a restraining process. 

3. Where the enforcement of different sections of a city ordinance as- 
sessing taxes is sought to be restrained, and one of the sections is in 
fact obnoxious to the complaint made against it, but is subsequently 
repealed, prior to the hearing in chambers for an injunction, and that 
fact is set up in the answer and proved, it is not error for the chancel- 
lor to refuse the injunction, and it is a matter within his discretion. at 
the final disposition of the bill, to determine the question as to the 


costs. 
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Injunction. Municipal corporations, Tax. Costs. Il- 
legality. Before Judge James Jounson. Chatham county. 
At chambers, July Ist, 1874. 


S. P. Goodwin and others, citizens of Savannah, filed 
their bill against the Mayor and Aldermen of the city of 
Savannah, a municipal corporation, to the May term, 1874, 
of Chatham superior court, in which they alleged that 
the said Goodwin, and other complainants named, were 
engaged in the business of draying, and used in their said 
business certain drays and vehicles drawn by animal power. 
That Morel & Mercer were engaged in the business of 
buying and selling grain and produce. That M. J. Doyle 
was a grocer; and J. J. Dale & Company were engaged in 
the lumber business; and that all said complainants’ last 
named used vehicles. drawn by animal power in their said 
several branches of business, as incident and necessary there- 
to, but not as a distinct and separate occupation. 

That the said the Mayor and Aldermen of the city of Savan- 
nah, by a certain ordinance passed in council December 31st, 
1873, and commonly known as an ordinance to assess and 
levy taxes and raise revenue for the city of Savannah, for the 
year 1874, did, among other things, declare, in the third sec- 
tion thereof, that in addition to the ad valorem tax upon all 
real and personal property in the city of Savannah, certain 
specific taxes should be paid by every person using and em- 
ploying in his, her or their business, any dray, truck, cart or 
wagon, cab, hack, buggy, omnibus, break-wagon, or any 
other vehicle for the transportation of passengers and bag- 
gage, or for the transportation of goods, wares and merchand- 
ise, to-wit: $16 00 for each one-horse dray or truck ; $24 00 
for each two-horse dray or truck, and so on. 

That on February 7th, 1874, said S. P. Goodwin and 
others filed their bill to the May term, 1874, of Chatham su- 
perior court, and prayed for an injunction against the col- 
lection or enforcement of said taxes, upon the ground that 
they were taxes upon the property of complainants, and were 
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not ad valorem as required by the constitution of Georgia. 
That the judge of said court did thereupon grant the injunction 
prayed for; that no effort had been made by said city to 
dissolve the same, and that said action, and the subsequent 
course of said defendant had, in effect, fully admitted the 
unconstitutionality of said taxes, 

That on March 24th, 1874, the said defendant did pass 
another ordinance, entitled an ordinance to amend the ordin- 
ance hereinbefore mentioned, and did provide that all that 
portion of said ordinance which provides specific taxes on 
drays, wagons, and other vehicles, be repealed and the fol- 
lowing substituted therefor: “In addition to the ad valorem 
tax on property already mentioned in said ordinance, the fol- 
lowing taxes on business and property shall be levied and 
collected: Each person engaged in the business of transport- 
ing goods, etc., or baggage, or passengers and baggage, or in 
loading or unloading vessels by horse power (except such 
persons as are already taxed on said business in said ordin- 
ance) shall pay a tax on said business ; said tax to be due 
and paid yearly, and to be graduated according to the num- 
ber of drays, wagons, ete., used in said business ;” that said 
ordinance then provided a specific tax to be paid by each per- 
son using said vehicles, ranging from $15 00 for one vehicle to 
$1,000 00 for not more than fifty vehicles, said tax amounting 
to from $15 00 to $24 00 upon each vehicle used, irrespective 
of the value of the same. 

That said ordinance also required a tax of two and one- 
quarter per centum ad valorem on the value of each animal 
and vehicle so used; that for each vehicle a badge should 
also be taken out, at the expense of complainants, and 
placed in a conspicuous place on each vehicle, which should 
be conclusive evidence that said tax had been paid; that a 
failure so to affix said badge to any vehicle should be pun- 
ished before the police court by fine not exceeding $10 00, 
and by not more than ten days in jail, provided said tax had 
been paid ; if not, the fine to be the amount of said specific 
tax and costs, or not exceeding thirty days in jail. 
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That by said ordinance a specific tax was already imposed 
upon the several branches of business of the said complain- 
ants Morel & Mercer, M. J. Doyle and J. J. Dale & Com- 
pany; that a tax of one per centum was levied on furniture, 
stock in trade, and other species of personal property, and 
one-fourth of one per centum upon the value of bonds, and 
other species of personal property specified in said ordinance, 
while two and one-quarter per centum was levied upon the 
stock in trade and personal property of complainants. That 
a tax of one per centum was also levied upon income from 
business. That the cunstitution of Georgia required taxation 
on property to be ad valorem only, and uniform upon all 
species of property taxed. . 

That said taxes were unconstitutional and onerous, amount- 
ing to some six per centum upon the value of complainants’ 
property, and almost prohibitory in their character. 

That the returns were required to be made in the early 
portion of the year, when business was most active, and the 
largest number of animals and vehicles in use; whereas, in 
spring and summer, a large proportion of them were unem- 
ployed and useless; that said so-called specific tax on busi- 
ness was in no just sense a tax upon occupation, but only an 
attempt to enforce the original specific tax upon the property 
of complainants under a change of name; that said taxes 
were not ad valorem or uniform, and that even if said taxes 
were specific taxes upon the business of complainants, said 
defendant had no power to graduate said taxes as provided 
by said amendatory ordinance. 

That said defendant was proceeding to enforce the collec- 
tion of said illegal assessments against all of said complain- 
ants; whereupon complainants averred that they were other- 
wise wholly remediless, and prayed for an injunction. 

The defendant, in its answer, filed May 4th, 1874, averred 
in substance that it admitted that the complainants were en- 
gaged in their several branches of business, the passage of the 
ordinance of December 31st, 1873, the filing of the origi- 
nal bill by S. P. Goodwin and others, and the granting of the 
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injunction asked ; it also admitted the repeal of said ordi- 
nance, without any effort on the part of defendant to dissolve 
said injunction, or to oppose said bill, but protested that it 
did not thereby admit said repealed ordinance to be illegal. 

Defendant also admitted the passage of the amendatory 
ordinance of March 24th, 1874, but submitted that by the 
statutes of Georgia it was authorized to impose taxes on those 
who transact, or offer to transact, business in said city, and 
that said taxes imposed on complainants by said amendatory 
ordinance were legal. 

That it had, since the filing of said bill, repealed so much 
of said ordinance as imposed a tax of two and one-quarter 
per centum on the value of the animals and vehicles used by 
complainants, and that such portion of said ordinance was no 
longer in force. 

Defendant further submitted that such portions of said 
bill as referred to the wisdom and expedieney of said tax, 
were matters exclusively for the consideration of the Mayor 
and Aldermen of Savannah. 

After argument, the presiding judge refused to graat the 
injunction prayed for, and thereupon the complainants ex- 


cepted, 


GeorGceE A. Mercer; J. VY. Ryats, for plaintiffs in 
error. 


W.S. Bastncer, for defendant. 


TrippPe, Judge. 


1. It has been several times held by this court that a tax 
on occupations, businesses, professions, etc., is not a tax on 
property, subject to the ad valorem and uniformity rule pro- 
vided in the 27th section of the 1st article of the constitu- 
tion: 42 Georgia, 596; 49 Ibid., 195; 50 Ibid., 530. The 
Mayor and Aldermen of the city of Savannah are expressly 
authorized “to make assessments and to lay such taxes on 
the inhabitants of the city and those who hold taxable prop- 
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erty in the same, and those who transact, or offer to transact, 
business therein, as said corporate authorities may deem ex- 
pedient for the safety, benefit, convenience and advantage of 
said city, etc.: Code, section 4847. In the case of The Home 
Insurance Company of New York vs. The City Council of Au- 
gusta, 50 Georgia, 530, it was ruled that a tax on fire insur- 
auce companies different from that imposed on life insurance 
companies, is not obnoxious to any constitutional require- 
ment. When the state levies a tax on businesses, professions, 
etc., it varies the tax from $10 00 to $200 00, and has done 
so every year since the ad valorem or uniformity rule was 
first in any constitution. This being the rule, we cannot see 
the objection to a tax of $50 00 on a business which employs 
ten drays or wagons, and a tax of $25 00 when five are em- 
ployed. A tax on sales varies according to the amount of 
sales, and if the government protects one when selling $500,- 
000 00 worth, ought not that business to pay more than 
where only $20,000 00 or $50,000 00 worth dre sold? Will 
not twenty drays or wagons, running daily over the streets 
of a city, cause a greater demand for repairs, and call on the 
city more for the protection of its ordinances and the author- 
ities thereof, than when five are used? Such a tax should 
be apportioned according to the extent of such business, and 
we do not see in it any conflict with the constitution. It is 
in accord with the spirit of an ad valorem and uniform tax. 

2. Three of the complainants allege that they are not lia- 
ble to the tax, as they are not engaged in the business which 
is taxed. If so, they each can set up that by illegality, and 
there is no common ground on which they stand in that re- 
gard which makes it necessary that equity should interfere 
by a restraining process. Two may be liable and one may 
not be. Each case is to be determined by its own facts, and 
one has no connection with or relation to the other, as to the 
question whether they are carriers or not. All are jointly 
interested in the question as to the constitutionality of the 
tax, provided they are carriers and come within the ordi- 
nance. But if they do not—if they are not carriers—then 
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it is because of the special facts of each case, and they should 
not burden a court of equity with a bill to try many cases in 
one, when all are different, and each is to be determined by 
its own peculiar facts. Their own allegations take them out 
of the bill so far as it makes the point of illegality on the 
tax, and they cannot come in on the ground that the asses- 
sors or collectors of the tax have, by mistake, counted them 
as carriers, when in truth, or at least as they allege, they are 
not. 

3. If the ordinance that might have been and was com- 
plained against as illegal, was repealed, there was no neces- 
sity for an injunction against it. And when it was repealed 
it did not affect the legality of a subsequent ordinance. Costs 
in equity are taxed in the discretion of the chancellor: Code, 
section 4210. 

Judgment affirmed. 





Davin A. Vasov, trustee, et al., plaintiffs in error, vs. SARAH 
A. BELL, administratrix, e¢ al., defendants in error. 


(Tripre, Judge, was providentially prevented from presiding in this case.) 


1. A marriage settlement made without fraud, and duly recorded, in 
which the settler covenants to stand seized to the use of the intended 
wife and children of the marriage, and two other of his children by a 
former wife, of a sum of money which he covenants to invest for the 
uses declared, and for the faithful performance of which he pledges 
and mortgages his whole estate, then in his possession or thereafter to 
be acquired, is a good settlement against the husband, and if at the 
time, perfectly solvent, including the trust then assumed by him asa 
debt, it is good against creditors present and future. Marriage is a 
valuable consideration, and the lien thus created on property, in pos- 
session of the husband, duly recorded, is notice to all subsequent cred- 
itors, as to such property. But as to the property thereafter to be ac- 
quired, the lien is upon a mere possibility, and is not good against 
either present or future creditors. 

2. When equity enforces a trust in a marriage settlement, in favor of 
those coming within the scope of the marriage consideration, it will 
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enforce it in full in favor of all the beneficiaries, whether they be 
within the scope of the consideration, or be only volunteers. 

. A marriage settlement, however good against the settler and creditors, 
or even subsequent purchasers, cannot divest legal liens actually ac- 
quired, such as judgments and mortgages. 

4. That a guardian is in debt to his wards, as appears by his returns to 
the ordinary, does not give the wards a lien on his estate, unless the 
fund can be traced into some specific thing, or can itself be identified ; 
nor does the fact that the guardian’s whole estate is before the court, 
in the hands of a receiver, alter the rule. And this doctrine, that 
trust money does not create a lien, unless it can be traced, applies to 
all trusts of money, or of property turned into money. To give the 
cestui que trust a lien, the money must be traceable, or be capable of 

* identification. 

5. A laborer, or mechanic, who, as the employee of another mechanic, 
works upon a building, and accepts as a discharge of his debt, from 
his employer, the promissory note of the owner of the building, has 
no lien as a mechanic upon the building. 

6. Whether one, who makes at the time of his marriage a settlement 
upon his wife, thereby disables himself from paying his existing debts, 
is a question of fact, and if the evidence be conflicting, and there be 
sufficient to justify the finding, this court will not disturb it. 

7. When by consent of parties, the whole of a case, both as to the law 
and the facts, is submitted to the judge, this court will treat the judg- 
ment of the court, as to the facts, as though it were the verdict of a 


jury. 

Equity. Husband and wife. Marriage settlement. Mort- 
gage. Trusts. Judgments. Lien. Guardian and ward. Me- 
chanic’s lien. New trial. Before Judge Srrozer. Dougherty 
Superior Court, October Term, 1873. 


i) 


David A. Vason married Cordelia, a daughter of Henry 
Pope, by whom he had two children, William I. and Francis 
C. He, in right of this marriage, received certain negroes 
and other property, from the estate of Henry Pope. After 
the death of this wife, he contracted marriage with Mariah I., 
her sister, and prior to its consummation, to-wit: on the 18th 
_ day of June, 1855, he made a marriage settlement, in which 
he acknowledged himself to stand seized of the negroes that 
his intended wife was entitled to out of her father’s estate; also, 
of the negroes which he had received in right of his first wife, 
and also of the sum of $13,000 00—which he supposed at 
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the time to be equal to the other property received, and to be 
received, in right of both his wives-—for the following pur- 
poses, uses, trusts and limitations: Ist. That he should have 
the management of the whole of his property during his life, 
(unless he should at any time voluntarily relinquish it,) with- 
out any account for the liire or profits thereof, except for the 
support of the said Mariah, the support and education of Wil- 
liam I. and Francis C., and of the children to be born of that 
intended marriage. In ease the wife survived David A., the 
property was then to be equally divided between said Mariah 
and the children of both marriages, share and share alike. 
In case of Vason’s surviving, the property to be divided 
among the children equally at his death. The property not 
to be subject to the debts of said Vason, but to be only in 
trust, for the purposes specified. The said David A. Vason 
to have the power at any time to invest the whole or any part 
of the said $13,000 00, in such property as he might deem 
best for the cestui que trusts, the title to which should be exe- 
cuted to him as such trustee, and pass under the deed; he to 
have the right to sell or dispose of any part of the property 
therein conveyed, or which may be purchased. The proceeds 
to be invested in such manner as he may think best for the 
parties interested. 

“This instrument further provided that the whole of the 
estate possessed by said Vason at that time, or which he may 
thereafier become possessed of, shall” be and was “ thereby 
pledged and mortgaged for the faithful execution of said trust, 
so that the whole of said sum, to-wit: the sum of $30,000 00, 
(negroes $17,000 00, other property $13,000 00,) shall not 
be diminished by any act of said Vason, but that the same 
shall remain for the uses and purposes as above stated.” The 
settlement was duly recorded, 

At this time David A. Vason was possessed of a large tract . 
of land, now in his possession, in Dougherty and Lee coun- 
ties, the dwelling-house and lots in Albany, where said Va- 
son now lives; town lots of valae in Albany, and real estate 
elsewhere, besides a large number of other negroes than those 
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mentioned in the marriage settlement, and good debts of great 


value. He was not in debt, or if in debt at all, none of those 
debts are now outstanding against him unsatisfied, 

The second wife, Mariah I., died in 1869, leaving four 
children, the fruit of said last marriage, to-wit: Pope A., 
Callie D., Henry A. and Dolly May. Neither the $13,000, 
nor any part of it, has been invested in any property what- 
ever, but the said David A. Vason used it as he did his own 
property and money in his business. All the negroes of the 
trust, as well as his individual negroes, were lost by the re- 
sults of the war, and his estate otherwise greatly reduced. 

On the 23d of November, 1870, the said Vason contracted 
another marriige with Sarah H. Ficklin. To induce Miss 
Ficklin to enter into marriage with him, said Vason agreed, 
from the date of the marriage, to stand seized for the uses, 
trusts and provisions therein named of the following property, 
to-wit: “the house and lots in Albany,” where said Vason 
then lived, (this property cost about $10,000 00,) all the 
“household and kitchen furniture on said premises, or which 
might thereafter be purchased by him.” The said Vason 
“acknowledged himself bound to pay the sum of $15,000 00” 
to himself, as trustee, for the uses after stated, which said sum 
should stand asa charge and prior lien upon the said Vason’s 
entire estate, until the sum is fully discharged—all in trust 
that his said intended wife should be maintained, the minor 
children of said wife should be educated and maintained, and 
in the case of the death of said Sarah, that he or his repre- 
sentative hold the same, for the uses of such children as may 
be born of that marriage, and of the minor children of said 
Vason, then members of his family (the children of his second 
marriage.) Inthe event of the death of said David A. Vason, 
his intended wife him surviving, the said trust to be divided 
-equally between said Sarah and the said objects of the settle- 
ment, 

The right of sale and investment of said trust property was 
given to said Vason upon the written consent of said Sarah, or 
under the decree of a court of equity, the procecds of sale and 
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investments to follow uses and trust, as declared, This set- 
tlement being agreed on and executed, the marriage was sol- 
emnized, 

At the date of this settlement, there were a number of 
judgments against said Vason, which are still open and un- 
satisfied, besides a great number of other debts not in judg- 
ment. Whether his estate was sufficient to pay his debts in 
addition to meeting the obligations of the above trusts, the 
evidence was conflicting. 

Judgment creditors in the United States and state courts, 
threatened the seizure and sale of all the property, real and 
personal, for the satisfaction of their satd judgments, and this 
bill was filed by David A. Vason, as trustee under both set- 
tlements, to have the trusts secured for the benefit of his ces- 
tui que trusts, against said judgment creditors, and all other 
of his creditors; he made a schedule of his debts, and of 
his estate, both real and personal, offering to surrender tlhe 
whole to the satisfaction of the debts, and asking only on his 
part the protection and security of the trust, out of said estate. 

The bill also asked an injunction, which was granted, and 
the appointment of a receiver to take charge of the property 
for the benefit of all concerned. 

David H. Pope was appointed auditor to audit the several 
demands against Vason. All the creditors proved their debts 
except some judgment creditors in United States courts. 

The answers of the creditors denied the validity of these 
trusts—their superiority and priority of payment—and al- 
leged that their debts should have precedence of payment be- 
cause contracted most generally for the benefit of the trust 
estate; and as to the trust in favor of William I. and Fran- 
cis C., they insisted that David A. Vason, their father, had 
already advanced them out of his estate more than their in- 
terest in this trust. 

Vason admitted the fact of the advances by him to each of 
these children, of amounts larger than their respective inter- 
est in the money part of this trust, but he denied that it was 
in payment or extinguishment of their claims in this trust fund, 
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but as advancements to them out of his individual estate, 
which he, at the time thereof, could well afford to do without 
prejudice to the rights of creditors. 

1st. The auditor sustained the lien of the settlement of 
1855, for $13,000 00, upon all the property of the estate, as 
prior to all claims except costs, taxes, and a vendor’s lien in 
favor of John A. Davis, 

The lien and general creditors excepted to this branch of 
the report upon the ground that no property was designated 
as being covered by said settlement, it being simply an agree- 
ment to settle said amount; also, that if a trust, it was not 
entitled to priority until the death of Vason. Also, that the 
enforcement of said trust was barred by the statute of limita- 
tions. Also, that William I, and Francis C. Vason, the 
children of the first marriage were volunteers as to said set- 
tlement, and therefore said trust would not be enforced as to 
them. 

2d. As next in dignity, the auditor reported in favor of 
the claim of Marcellus E. Vason, in right of his wife, for 
$4,913 71. This indebtedness was based on the return of 
David A. Vason, as guardian for said wife. It appeared that 
on April Ist, 1873, he was indebted in that amount, princi- 
pal and interest, to his said ward, for funds which he had 
received in the year 1852. It was not shown what had be- 
come of this money. 

The lien and judgment creditors excepted to this portion 
of the report upon the ground that the facts as above stated, 
did not entitle the claimant to a lien. 

3d. As next in dignity the auditor allowed judgments in 
the order of their date, which were prior to the settlement of 
November 23d, 1870, and then the trust created thereunder 
to the amount of $25,000 00. 

The creditors postponed by this ruling excepted to it upon 
the ground that Vason was insolvent at the date of the exe- 
cution of said instrument, and that therefore no valid trust 
for the benefit of his wife and children could be created as 
against existing creditors. 
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4th. After allowing certain other liens as next to be paid, 
the auditor placed a note in favor of William Armitage for 
$148 78, dated April 10th, 1871, due December 1st follow- 
ing, amongst the general creditors. A mechanic’s lien had 
been sued out upon this claim, as against the residence of 
Vason, in the city of Albany, it being alleged that it was for 
work done as a carpenter upon said house, 

It appeared from the evidence that Vason had employed 
F. M. Thompson to make repairs on his house a short time 
before his marriage with Miss Ficklin. That Thompson 
procured Armitage to do the work. That he never paid 
either Thompson or Armitage. That he gave Armitage the 
note for his services. 

To this portion of the report Armitage excepted. 

Many other issues not herein set forth were made upon the 
auditor’s report, but they are unnecessary to an understand- 
ing of the decision. All the questions of law and fact were 
submitted to the determination of the court without the in- 
tervention of a jury. 

It decreed that the report of the auditor be sustained with 
the following modifications: 

“ The exception to the claim of M. E. Vason and wife is 
sustained as to its priority. The amount allowed is to be 
paid out of the funds as to the other simple contract creditors.” 

“The exception to that portion of the auditor’s report 
which allows the claim of David A. Vason, trustee for 
Mariah I. Vason and children, is sustained, and said claim 
allowed only as a general creditor.” 

“The exception to so much of the auditor’s report as gives 
a priority of payment to the claim of David A. Vason, as 
trustee for Mrs, Sarah H. Vason, and children, is hereby sus- 
tained, except as to the house and lot valued at $10,000 00, 
the claim to the same being superior to all others whatever, 
it being an investment of the trust fund; but the remainder 
of said claim, being a simple charge upon said estate, and 
having no specific lien upon the fund to be distributed, occu- 


pies the position of a general creditor.” 
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Cross-bills of exception were sued out upon said decree, 
and error assigned accordingly. 


R. F. Lyon; G. J. Wriaut, for. plaintiffs in error.* 


Hines & Hopss; WARREN & Exy; Smita & Jones, for 
defendants. 


McCay, Judge. 


1. Marriage is a valuable consideration, and a marriage set- 
tlement, bona fide made, the forms and requirements of law 
duly complied with, is an instrument that a court of equity 
will not be slow to enforce. At common law the husband 
became, upon the marriage, thé purchaser of all the wife’s 
property (personal) in possession, and became entitled to re- 
duce into possession any she might be or might become enti- 
tiled to. He acquired the right to control her person and her 
labor, and the consideration of marriage has ever been held of 
the very highest nature: see the case of Campion vs. Cotton, 
17 Vesey, 263, where the doctrine was carried so far as to 
sustain an ante-nuptial settlement of all the husband’s prop- 
erty on the wife to the exclusion of his creditors; nay, it was 
even held that stocks belonging to other persons, but to whieh 
the husband had apparently the title, passed under the settle- 
ment to the wife as a bona fide purchaser for a valuable con- 
sideration. Nor does it require that specific property in spe- 
cie must be settled. The husband may, as he did in the case 
before us, covenant to settle, and this will create a debt against 
him which he may charge on his estate asa debt. Such cov- 
enant creates a debt provable in bankruptey, if it, the cove- 
nant, be to settle immediately : See Bright on Husband and 
Wife, 134, 161. If this be a debt why should it not be the 
subject of mortgage duly executed and recorded? Mr. Ro- 
per, in Roper on Husband and Wife, considers that if a hus- 
band covenant to settle on his future wife all the personal 


*It is thought unnecessary to give the precise interest which the various counsel 
represented, as the parties to this litigation were so numerous. 
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estate of which he was then possessed, the ownership of the 
property is changed in equity, and if he sell and invest the 
proceeds in land, even in his own name, the money so laid 
out may be followed, for the benefit of the beneficiaries un- 
der the marriage settlement, and their interest will be a lien 
or charge on the land in equity against the heir. The settle- 
ment in this case, or the covenant, is very sweeping in the 
charge it makes on his property. It includes present and 
future acquired property. As to the future, we see no diffi- 
culty. A man may charge or sell all his estate by deed. It 
is only a question of discretion, A part of his estate would 
be too uncertain, but all his estate is broad enough and plain 
enough, It is as good as metes and bounds, since it is just 
as capable of being made certain as any other description. 
As to the charge on the future acquisitions, that is unquestion- 
ably illegal ; one cannot convey or mortgage property not his 
at the time. ‘ It is common learning in the law that a man 
cannot give or charge that which he hath not :” Robison vs, 
McDonnel, 5 M. & S., 228. Under our registry laws there 
might arise difficulties in a contest with purchasers or judg- 
ment creditors of lands not in the county of the registry. 
But there is no such question here, and if there were we are 
not prepared to say that the registry of the marriage settle- 
ment, according to the act of 1847, would not be good no- 
tice even as to lands out of the county. We are clear, there- 
fore, that upon all the property owned by Mr. Vason at the 
time of this first marriage settlement, then free from other 
liens, this deed created a debt to his wife and to the children 
of the marriage, secured by mortgage on his then property, 
and that, as against subsequent creditors, as it was duly re- 
corded, it has a preference. We are clear, too, that this en- 
ures not only to the children of the contemplated marriage 
but to the children of the first marriage included in the deed. 
As against creditors, we do not see why it would not be good 
asa gift to these children. The consideration of natural Jove 
would support it, and the record of the mortgage would be 
notice. 
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2. But as we hold that the marriage settlement can be 
enforced as to those within the scope of the marriage consid- 
eration, these children of the first marriage come within the 
well settled rule, that when equity enforces a marriage con- 
tract, it will enforce it in favor of all included in it whether 
they are within the scope of the marriage consideration or 
not. And this, on the very simple ground that it was not 
the intent to give all to those within the scope; that the 
agreement is entire and would perhaps not have been made 
ateall except as it is. 

3. Even a marriage settlement cannot divest legal liens; 
cannot convey title not belonging to the husband. The 
most that can be claimed for the beneficiaries, is that they 
stand in the relation of purchasers for value. And even a 
purchaser for value takes subject to legal liens, such as judg- 
ments duly recorded, mortgages, ete. 

4. To follow trust funds, it must be possible to identify 
them, to show that they have gone into the property sought 
to be subjected. We have diligently sought to find a case to 
justify the position of the counsel for these minors, but we 
do no think such a case can be found. The case put, of a 
deposit in a bank by a trustee, of money, to his own account, 
turned on the power of identification; the court held that, 
under the facts, it was possible to show exactly what money 
was in the bank, since each check appropriated the money 
first put in and so on. The statute of distributions is con- 
fined to the case of the death of the trustee. Our law makes, 
in such a case, a special rule for debts due as trustee. But it 
makes various other specific preferences, and we see no au- 
thority in the courts to extend the rule to other cases—as in- 
solvency, ete. That is for the legislature and not the courts. 

5. We see no reason to hold that a laborer who takes a 
promissory note of a third person in discharge of his debt, 
stands on a different footing from other persons agreeing to 
take the note of a third person in discharge. That is the 
clear law, and is just as applicable to laborers as to other 


VoL. Lim. 28. 
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people. He holds no debt against Vason: See Addison on 
Contracts, 1098 and 1099. 

6. We do not go into the question of whether this first or 
second settlement was a fraud upon the creditors of Mr. Va- 
son. The court has found that it was not, and there is plenty 
of evidence to sustain that finding. 

7. The parties having waived a jury and consented that 
the judge might act as a jury and find the facts, his decision 
stands before us asa verdict and we do not feel authorized to 
disturb it. We, however, reverse his judgment on the ques- 
tions of law indicated in the head-notes to this opinion, with 
directions as to the disposition of the case. 

Judgment reversed. 





JAMES N. B. Coss, plaintiff in error, vs. Tae Mayor AND 
CouNCcIL OF THE City or Darton, defendant in error. 


The Mayor and Council of the city of Dalton have the same power, un- 
der the charter of the city, to assess a fine for neglect to work on the 
streets, which the law vested in the commissioners of roads of a 
county to impose for failure to work the public roads; and under the 
second section of the act of December 15th, 1859, the city authorities 
had power to enforce the payment of such fine by imprisonment under 
the limitations in said act contained. 


Municipal corporations. Streets. Roads. Fines. Before 
Judge McCutcuHen. Whitfield Superior Court. April Term, 
1874. 


James N. B. Cook brought case against the Mayor and 
Council of the city of Dalton for $10,000 00 damages, alleged 
to have been sustained by him on account of the illegal arrest 
and imprisonment of his son, John V. Cobb, a minor. The 
defendant pleaded the general issue, and justified upon the 
ground that the arrest of said minor was legal, it being for 
his failure to pay a fine properly imposed upon him. 

The evidence is unnecessary to an understanding of the 
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decision. The jury found for the defendant. The plaintiff 
moved for a new trial upon the following, among other 
grounds: 

Ist. Because the court erred in charging the jury as fol- 
lows: “If the evidence shows that plaintiff’s son, John, was 
notified to work on the streets of the city of Dalton, and that 
he refused or neglected so to do, and that after being sum- 
moned to answer for such default he was fined by the mayor 
and council therefor, and if a notice or rule nist was served 
upon him- requiring him to show cause why he should not 
be punished for his refusal or neglect to work or to pay the 
fine imposed for that default, and if the evidence further 
shows that the mayor and council, on the hearing of said 
rule, whether John Cobb appeared as required by said rule 
or not, committed him to the guard-house for his default 
aforesaid, such imprisonment would not authorize the plain- 
tiff to recover in this case,” 

2d. Because the court erred in charging as follows: “The 
mayor and council had jurisdiction to enforce obedience to 
the by-laws of the city, and to enforce the payment of fines 
imposed under authority of the charter and by-laws of the 
city by imprisonment, and when such jurisdiction exists, a 
judicial officer, in the absence of bad faith, would not be lia- 
ble to damages for a judicial act on account of simple irregu- 
larity alone. If such bad faith were shown to exist, while 
it would or might make the officer guilty of the bad faith 
personally liable, would not make the corporation liable.” 

The motion was overruled, and the plaintiff excepted. 


J.A.GLeNN; Hanks & Brvines, for plaintiff in error, 


SHuMATE & WiLuriAMmson; C. E. Broy es, for defendant. 


TRIPPE, Judge. 


Under the charter of the city of Dalton, the mayor and 
council have the same power to assess a fine for neglect to 
work on the streets, which the law vested in the commission- 
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ers of roads of a county to impose for failure to work the 
public roads of the county: See Cobb’s Digest, 948, and Code, 
section 619, as to the power of the county authorities. The act 
of 1865 and 1866, which is contained in said section, grants 
power to the commissioners of a county to imprison default- 
ers. The second section of the act of December 15, 1859, 
pamphlet, page 151, confers the power on the mayor and coun- 
cil to enforce the payment of all fines imposed, by imprison- 
ment not exceeding thirty days. In this case, the party fined 
and imprisoned was a defaulter for not working the streets. 
He failed and refused to pay the fine. The penalty provided in 
the ordinance of the city was then imposed upon him to,wit: 
imprisonment. If there was irregularity in some of the pro- 
ceedings, that did not create a liability on the part of the city 
for damages: See Dillon on Corporations, section 752, et seg.; 
19 Georgia, 97; 20 Ibid., 635 and 845. 
Judgment affirmed. 


Priuus Epwarps, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


[TrippPk, Judge, was providentially prevented from presiding in this case.] 


1. When, on a trial of an indictment for murder, it appeared that hot 
words had passed between the parties, and the deceased had drawn his 
knife from his pocket, but had not opened it, or made any offer to use 
it, and he was stabbed and killed by the prisoner, as he, the deceased 
was being taken out of the room by persons present, and the judge, 
after fully charging the jury as to heat of passion, malice, express and 
implied, and as to murder and manslaughter, as laid down in the Code, 
further charged that to reduce a crime from murder to manslaughter, 
something more was necessary than provocation by words, threats, 
menaces, or contemptuous gestures, and that such words, accompanied 
with drawing a knife, with no attempt to use it, was not sufficient: 

Held, that under the facts ot this case such charge was not error. 

2. Where, on a trial for murder, the judge charged the jury as laid down 
in section 4325 of the Code, ‘‘in all cases of voluntary manslaughter, 
there must be some actual assault upon the person killing, or an at- 
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tempt by the person killed to commit a serious personal injury upon 
the person killing, or other equivalent circumstances to justify the ex- 
citement of passion and exclude all idea of deliberation or malice, 
express or implied,’’ and then added that the ‘‘equivalent circum- 
stances,’’ whatever they are, must correspond somewhat in their char- 
acter with an actual assault, or an attempt to commit a serious per- 
sonal injury: 

ffeld, that whilst this court is not prepared to adopt this restriction of 
the ‘‘equivalent circumstances’? mentioned in the Code, yet, as there 
was nothing in the evidence in this case but words, threats and menaces, 
which are, by the same section of the Code, declared not to be within 
the meaning of equivalent circumstances, we do not feel authorized to 
reverse the judgment refusing a new trial. 

8. The evidence in this case justifies the verdict. 

4. It is not a ground of new trial that the names of one or more of the 
jurors who tried the case are not on the jury list. (R.) 

5. The opinion of this court is Brown vs. The State, as to the meaning of 
the statute making the jury judges of the law and the facts, and in all 
criminal cases to find a general verdict of guilty or not guilty, is af- 
firmed. 


Criminal law. Manslaughter. New trial. Jury. Before 
Judge CLARK. Sumter Superior Court, April Term, 1874 


Primus Edwards was placed on trial for the offense of 
murder alleged to have been committed upon the person of 
Berry Adams, on March 31st,1874. The defendant pleaded 
not guilty. 

The evidence made this case: The defendant and the de- 
céased were laborers upon the same plantation. The defend- 
ant lived at the house of one Bunk Lamar. The deceased 
resided in his own house with his wife, about twenty yards 
distant. The defendant had been somewhat attentive to the 
wife of the deceased, which had produced a feeling of jealousy 
upon the part of the latter. On the day of the difficulty the 
deceased was at the house of Bunk Lamar when the defend- 
ant came home to dinner. They became involved in an al- 
tercation in reference to the relations existing between the 
wife of deceased and the defendant. Some mutual abuse 
passed. The defendant had his knife open in his hand. The 
deceased pulled his knife out, but before he opened it, Bunk 
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Lamar interfered, and he returned it to his pocket. As Bunk 
Lamar was carrying him out of the house, the defendant 
stabbed the deceased in the back, from which wound he died 
in about fifteen minutes. 

The jury found the defendant guilty. A motion was made 
for a new trial upon the following, amongst other grounds: 

Ist. Because the court erred in charging the jury as fol- 
lows: “If the provocation was words, such as the damned 
liar, or damned rascal, or damned son-of-a-bitch, accompanied 
with the drawing of a knife, but with no attempt to use it, 
such provocation is not sufficient to justify the excitement of 
passion, and to exclude all idea of deliberation or malice 
either express or implied. If these constitute the sole provo- 
eation, malice will be implied.” 

2d. Because the court erred in charging the jury as fol- 
lows: “The sudden heat of passion, which is supposed to 
enter into every case of voluntary manslaughter, must origin- 
ate and spring from some actual assault upon the person kill- 
ing, or some attempt by the person killed, to commit a serious 
personal injury on the person killing, or other equivalent 
circumstances. The equivalent circumstances, whatever they 
are, must correspond somewhat in their character with an 
actual assault, or an attempt to commit a serious personal in- 
jury.” 

3d. Because the court refused to charge as follows : “The 
jury are the judges of the law and the facts, and while they 
are to look to the court for the law, at the same time, if they 
conscientiously differ with the judge as to what is the law, 
they may find according to their own judgment.” 

4th. Because the verdict was contrary to the law and the 
evidence. — 

The entire charge of the court is embraced in the bill of 
exceptions. It covered the offenses of murder and man- 
slaughter and defined malice, express and implied. 

The motion was overruled and the defendant excepted. 
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Fort & McC.Leskey; Jack Brown, by J. A. ANSLEY, 
for plaintiff in error. 


C. F. Crisp, solicitor general, by brief, for the state. 


McCay, Judge. 


1. We do not feel authorized to disturb this verdict. There 
is much in the evidence to show express malice. The Code, 
section 4325, in express words, declares that “ provocation by 
words, threats, menaces, or contemptuous gestures, shall, in 
no ease, be sufficient to free the person killing from the crime 
of murder,” and there is absolutely nothing in this case more 
than these things. That the deceased pulled out his knife, 
but made no effort to use it, and did not even open it, can, in 
no sense, be more than a menace, if it was that. From the 
evidence it is fairly inferable that the prisoner pulled out his 


knife first, and it is clear that when the killing took place the . 


deceased had put up his knife and was leaving the room, so 
that the prisoner had to follow him and to reach round the 
witness to get at him. Under the evidence, even with the 
most liberal construction of the Code, this is murder, since 
there is nothing in the circumstances to justify the heat of 
passion that is not expressly declared by the Code to be in- 
sufficient to reduce the killing to voluntary manslaughter. 

2. We are not prepared to say that we entirely approve of 


the definition given by the court of “equivalent circum-_ 


stances,” although we see a good deal of force in the argu- 
ment to show that he has given the true meaning. It isa 
general rule of construction that when special things are men- 
tioned, and then a general clause, the general clause is to be 
‘taken in the sense put by the judge. 

3. But however this may be, there is nothing in the evi- 
dence in this case to suggest any equivalent circumstances. 
It is perfectly plain that “equivalent circumstances” does 
not include words, threats, menaces or contemptuous gestures, 
since the Code, in terms, so says. And there is nothing else 
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here, even if the deceased was in the wrong in the use of even 
threats, ete., which is not at all clear. The prisoner’s decla- 
ration that he would do with deceased’s wife as he pleased, 
would justify a very high degree of passion on deceased’s 
part, and fairly excuse a very strong reply, and perhaps much 
more. So that even if the idea of Judge CLARK as to the 
meaning of equivalent circumstances, be wrong, this does not 
justify a new trial. This court does not sit here to decide 
abstract questions or to grant new trials because the judge 
has said or done something that is not right in the abstract. 
The error, to be the ground of a new trial, must be some in- 
fringement of the rights of the prisoner, and not a mere ab- 
stract error. 

4. We decided in 40 Georgia, 253, that it is not a good 
ground for a new trial, that one or more of the jurors who 
tried the case are not on the jury list. It is propter defectum. 
The prisoner has not only the fullest opportunlty to object 
for cause when *the juror is put upon him, but has a large 
number of peremptory challenges, and it is not only a fair 
presumption, but is in most cases true, that the jury is made 
up of men which the prisoner is satisfied with, and it is not a 
hardship to deny him, after verdict, the right to go to the 
jury list and find objections to the jurors who tried him. 
That list was just as accessible before as after the trial, and it 
would open the door to much abuse to allow of the practice 
insisted on. 

5. Upon the other question made in this record, we have 
passed several times. The court below was asked to charge 
the jury that they were to take the law from the court, but 
if they conscientiously differed from the. court as to what 
the law was, they had a right todo so. This extraordinary 
request is based on that section of the Code which declares, 
“that on every trial of a crime or offense contained in this Code, 
or for any crime or offense, the jury shall be judges of the law 
and the fact, and shall in every case givea general verdict of 
guilty or not guilty, and on the acquittal of the defendant no 
new trial shall on any account be granted by the court.” Code, 
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section 4646. This court has held in Brown vs. T he State, 40 
Georgia, that this right of the jury to judge of the law and the 
facts, does not authorize them to get the lawexcept through the 
court. There must be some channel through which the jury 
are to get the law. It is their duty, their necessary duty, to 
find out what the law is, and to come to a conclusion upon 
the matter, just as it is their duty to find out what the facts 
are. They have to judge of both to come to a conclusion as 
to both. We have held, and still hold, that the judge is the 
channel through which they are to get the law, just as the 
evidence “introduced” is the channel through which they 
are to get the facts. They have no right to go out of the 
evidence for the facts, nor to go away from the judge for the 
law. From these two sources they are to get the material 
for their verdict, and they are thus judges of the law and 
facts, and must find a general verdict, including law and fact. 


Judgment affirmed. 


THE Co_umsus Iron Works Company, plaintiff in error, 
vs. JOHN LOUDON, assignee, defendant in error. 


1. The lien given by section 1966, Revised Code, to machinists on ma- 
chinery furnished or put up by them, cannot be enforced by summary 
proceedings as in cases of liens against steamboats, but the same must 
be prosecuted as is provided for the enforcement of mechanics’ liens. 

2. The execution that may be sued out in such summary proceedings, 
may be set aside at a regular term of the proper court, on motion 
of the defendant, without filing an affidavit contesting the amount or 
justice of the claim, or the existence of the lien, as is required in cer- 
tain cases by section 1990, Revised Code. 


Machinist’s lien. Practice in the Superior Court. Before 
Judge JaAMes JoHNson. Muscogee Superior Court. No- 
vember Term, 1873. 


Loudon, as assignee of the Empire Cotton Seed Huller 
and Oil Company, moved to quash an execution against said 
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company in favor of the Columbus Iron Works Company, 
based upon the foreclosure of a machinist’s lien, This fore- 
closure was in the manner of foreclosing liens against steam- 
boats. ‘The plaintiff moved to dismiss such motion upon the 
ground that the defendant had filed no affidavit contesting 
the amount or justice of the claim, or the existence of the 
lien. The court overruled the last motion and sustained the 
first. To both of which rulings the plaintiff excepted. 


Peabody & BRANNON, for plaintiff in error. 


R. J. Moses, for defendant. 


TrIPPE, Judge. 


1. This was a proceeding to enforce a machinist’s lien aris- 
ing under a contract made in 1871, and a motion to quash 
the execution thereon because it had been summarily issued 
on a foreclosure in the manner of foreclosing liens against 
steamboats. The right given to machinists to enforce their 
liens under the act of 1853 and 1854, pamphlet, pages 45 and 
46, and as contained in section 1966, Irwin’s Revised Code, 
is governed by the same rules as those which applied to me- 
chanics. Sections 1963 and 1964, Revised Code, require an 
action on the claim in cases of mechanics, with regular pro- 
ceedings to verdict, judgment, ete. The facts in this case do 
not bring it within the new provisions allowing mechanics in 
certain cases to use summary proceedings, and those provisions 
‘annot cover it. There was no error in the judgment of the 
court below on this point: See 27 Georgia, 576; 32 Ibid., 
515. 

2. The further objection was set up that the motion was 
not properly made; that there should have been an affidavit, 
as set forth in section 1970, Revised Code. No point is made 
on the fact that the motion was in the name of the assignee 
in bankruptey. It is conceded that he stood, for the pur- 
poses of this motion, in the place of the debtor. If so, then 
as that debtor was entitled to the motion before his adjudica- 
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tion as a bankrupt, his assignee can move afterwards. Sec- 
tion 1970 requires the affidavit to be filed in cases where the 
amount or justice of the claim or the existence of the lien is 
contested. Here neither one of these issues is made. The 
motion is simply to quash an execution because it was ille- 
gally issued upon proceedings which show that fact. If an 
ordinary execution issue without a verdict or judgment, or va- 
riant from them, and it so appears front the record, a motion 
to quash may be made. If the execution is being enforced 
by a levy, the defendant may be compelled, in order to stop 
its collection, to arrest it with an affidavit or by injunction. 
But if the defendant, at a term of the proper court, with no- 
tice to the proper parties, has a legal ground to quash the 
execution for illegality appearing on the face of it or in the 
record, he can avail himself of that ground by way of mo- 
tion. Nor do I say that this right is limited to those cases 
where there is an illegality thus apparent. There may be 
cases in which sueh right exists, and which would have to 
be shown by aliunde proof. That point, however, does not 
arise in this case. 
Judgment affirmed. 


T. J. DunBpar & Company, plaintiffs in error, vs. REBECCA 
J. Mize, defendant in error. 


(Tripp, Judge, was providentially prevented from presiding in this case.) 


1. Section 1783 of the Code, which declares ‘‘ that while the wife 
may contract, she cannot bind her separate estate, by any contract of 
suretyship, nor by any assumption of the debts of her husband; and 
any sale of her separate estate made to a ereditor of her husband in 
extinguishment of his debt, shall be absolutely void,’’ applies not only 
to a separate estate of the wife created by deed, but to any property 
held by her as ‘‘separate estate’? under the act of 1866, or constitu: 
tion of 1868, and under this rule a mo.tgage made by the wife to secure 
a debt of her husband is void. 

. Where a married woman gave a mortgage upon her separate estate to 
secure a note made by her husband, and the mortgage recited that the 
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debt for which the note was given was contracted for the benefit of the 
wife and family : 

Held, that the wife was not estopped by this recital from showing that the 
same was untrue, and that the debt was wholly her husband’s debt. 





Husband and wife. Mortgage. Estoppel. Before Judge 
Cuark. Sumter Superior Court. April Term, 1874. 


On January 15th, 1868, William Mize and his wife, Re- 
becca J. Mize, executed to T. J. Dunbar & Company, a mort- 
gage upon a lot of land in Sumter county, to secure the pay- 
ment of a promissory note made by said William Mize, on or 
about December 31st, 1867, due one day after date, payable 
to T. J. Dunbar & Company, for $809 65. The mortgage 
recites that the note was given in payment for merchandize 
which went to the use of Mize and wife. Proceedings hav- 
ing been instituted to foreclose said instrument as against 
Rebecca J. Mize, she showed for cause substantially as follows : 

The aforesaid note is the individual obligation of William 
Mize, the late husband of defendant. She derived no per- 
sonal benefit from the consideration which moved her said 
husband to sign the same. She was in no way connected 
with the transaction out of which the note grew. The exe- 
cution of the mortgage by her was an effort to become security 
for her said husband by giving the plaintiffs a lien on her 
separate estate. 

The plaintiffs demurred to said answer. The demurrer 
was overruled and plaintiffs excepted. 

The evidence sustained the answer, except there was no 
testimony as to how the land specified in the mortgage be- 
came the property of defendant. 

The court charged the jury that if the mortgage was given 
to secure the payment of a debt due from William Mize, and 
Rebecca J. Mize was not at all interested in the consideration, 
the same was void, and they ought not to find for the plain- 
tiffs. 

The plaintiffs requested the court to charge that the de- 
fendant was estopped from denying the recitals in the mort- 





ATLANTA, JULY TERM 1874. 437 








gage as to the consideration of the note. The court refused 
so to charge. To which charge and refusal to. charge the 
plaintiffs excepted. The jury found for the defendant. 

Error is assigned upon each of the aforesaid grounds of ex- 
ception. 


W. A. Hawkins, by J. A. ANSLEY, for plaintiffs in error. 


Guerry & Son, for defendant. 


McCay, Judge. 


1. Section 1783, of our Code, is as follows: “The wife isa 
feme sole as to her separate estate unless controlled by the set- 
tlement. Every restriction upon her power in it must be 
complied with; but while the wife may contract she cannot 
bind her separate estate by any contract of suretyship, nor by 
any assumption of the debts of her husband, and any sale of 
her separate estate made to a creditor of her husband in ex- 
tinguishment of his debts, shall be absolutely void.” It is 
contended that this only applies to separate estates created by 
“settlement,” and not to the “separate estate” which the wife, 
hy the act of 1866, and by the constitution of 1868, retains in 
all her property at the marriage, or which she may acquire by 
gift, purchase or inheritance afterwards. But we do not think 
this a fair construction of this section of the Code. Evi- 
dently its intent is to afford a personal protection to the wife 
in any “separate estate” she may have, against the supposed 
influence of her husband. As to cases where the settlement 
controls her, such a elause is unnecessary, since, by the first 
part of the section, as well as by the old law, her powers 
must necessarily be limited by that. The latter part of the 
section can only refer to cases where she has a separate estate, 
and is not controlled or restricted, either by the deed or by 
the law, in the disposition of it, and we see no.reason in the 
language of this latter clause, and much less in the plain in- 
tent of it, to limit its operation to such separate estate as she 
may have by “deed” specially defining it as “separate estate.” 
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By our act of 1866, and by the constitution of 1868, all 
property of the wife which she may have at the marriage, 
or which she may afterwards acquire, is, in terms, declared 
“separate estate” in her, and as to such property, the very 
terms of this section declare that she shall not bind it by any 
contract of suretyship, or by any assumption of her husband’s 
debts, ete. The words of the section are not “separate estate 
created by deed,” or “such separate estate,” but “separate es- 
tate” simply. By the general rule of law all conveyances 
of an estate in fee, gave to the grantee a right to dispose of 
it at pleasure, and any condition inconsistent with this un- 
limited power of disposal, was void. But in the case of mar- 
ried women, as to their “legal estates,” they could not be dis- 
posed of at all, except by a fine, which was a kind of judg- 
ment, and was transacted of record. By our act of 1767, a 
less cumbrous method was provided, but even by this act 
great precautions are taken to see to it that the gvife acts 
freely and independently of the husband. In equity, where, 
under the doctrine of trusts, separate estates grew up in Eng- 
land, the rule of law that a full title to an estate could not be 
burdened with a condition limiting the power of disposition, 
was, in this special case, not attended to, and for the plain 
reason that a separate estate in which the wife was not pro- 
tected from the influence of the husband, was of very doubt- 
ful benefit to her. Still, if men saw fit to settle the property 
upon married women, and did not use in the deed this power 
of restraint, the chancery courts took it for granted that the 
donor intended to risk the husband’s influence, and permitted 
the wife to deal with it, even as to him, without restraint. 
But this section of our Code slips in and limits the right of 
the wife, even when by the settlement she is unrestrained, 
and declares that she shall not enter into a contract of surety- 
ship, or bind her estate for her husband’s debts, or sell it to 
pay them. It puts her under disability to do this thing, and 
declares the act void if it shall be done. Mrs. Valentino’s 
case in 41 Georgia Reports, 143, does not touch the question 
we are now discussing. There, the contract of Mrs. Valen- 
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tino was made in 1860, before the Code, and the question was, 
whether, under the act of 1851, her earnings during the separa- 
tion between her and her husband, stood upon the same foot- 
ing as though they had come to her by a deed restricting 
her rights. I did not agree to this decision, but it turned on 
wholly a different question from that involved here. 

2. We think, too, the court was right in refusing to sus- 
tain the objection to Mrs. Mize’s defense on the ground that 
she was estopped by the recitals in the deed. Ordinarily, 
this is, without doubt, the rule. But the wife, as to such 
a recital, is under duress. It is the same thing as though 
you were to insist that an infant was bound because his deed 
recited that he was of full age. Imf it had appeared that this 
recital misled the mortgagees, and that they acted to their 
hurt on the faith of it, there might be some ground for an 
estoppel in pais, as a woman, even a married one, cannot 
commit a fraud with impunity. But there was no pretence 
here of an estoppel in pais; the mortgagees knew as much and 
perhaps more about the debt than Mrs. Mize did, and in no 
event are they any worse off. They still have their note on 
Mize. The mortgage did not hurt that. IPf there be an es- 
toppel it is an estoppel by deed, and to set up an estoppel in 
such a case against one under disability would be to defeat 
the whole purpose of the statute. The protection afforded 
by the statute would be a farce if it could be evaded by a re- 
cital. The same influence that procured the deed could as 
easily produce the recital, and would not stop to do it. The 
case of Finney vs. Sanford, 41 Georgia, 301, was a case of 
estoppel in pais, The plaintiff had acted on the statement of 
the wife, he had given up a debt of his own on a third per- 
son for the note of the husband, on the faith of the statement 
of the wife that the husband’s debt was contracted for fhe 
use of the estate of the wife. Upon a clear inspection of that 
case it will be found also that the majority of the court mere- 
ly held that the recital, as well as the sayings of Mrs, San- 
ford, were evidence, not that they estopped her. 

Judgment affirmed. 
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FLANNEGAN, ABELL & Company et al., plaintiffs. in error, 
vs. HARDEMAN & Sparks e¢ al., defendants in error. 


Application was made by the creditors against their debtor for the ap- 
pointment of a receiver, and for an injunction against a third person, 
who was also a party defendant, to restrain him from disposing of cer- 
tain cotton alleged to be fraudulently in his possession. A receiver was 
appointed, but the injunc’ion was refused. Subsequently other credi- 
tors applied to be made parties complainants by amendment, alleging 
additional grounds for the injunction and making certain warehouse- 
men defendants, in whose possession a portion of the cotton was 
charged to be, as bailees for the original defendant, and asking for the 
injunction against the warehousemen. The chancellor refused this in- 
junction also, and certified in the bill of exceptions that the receiver 
was appointed without opposition and by consent of parties, and on 
the further agreement that no injunction should issue as to the cotton, 
and that he held that the other creditors who became parties to the 
proceedings were bound by this agreement : 

Held, that there was no error in the refusal of the injunction—the more 
especially as there is no charge of the insolvency either of the bailees 
or claimant of the cotton, and no reason shown why a decree against 
the claimant, which may be had in this case, would not be available to 
complainants. 


Equity. Injunction. Debtor and creditor. Receiver. 
Parties. Before Judge Hinu. Twiggs county. At Cham- 
bers. July 25th, 1874. 


Flannegan, Abell & Company, for themselves and other 
creditors that might become parties thereto, filed their bill 
against Vickers & Hughes and Benjamin H. Hill, alleging, 
in brief, as follows : 

Vickers & Hughes were planters on a large scale, owning 
and controlling several plantations, both as partners and as 
individuals, For the purpose of carrying on such business 
they procured large advances from complainants, upon which 
there now remains due a net balance of $15,397 16. Said 
defendants agreed, in consideration of such advances, to ship 
to complainants, who were factors and commission merchants, 
their entire crop of cotton made in the year 1873. This they 
have failed to do. They have become insolvent, have fraud- 
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ulently combined with Benjamin H. Hill to prevent their 
assets being disposed of for the benefit of their creditors, and 
have, in pursuance of such preconcerted plan, turned over to 
said Hill six hundred bales of cotton of the crop of 1873. 
Pray the writ of injunction and the appointment of a re- 
ceiver. 

Without argument, and by consent of the counsel for the 
respective parties then before the court, on December 23d, 
1873, the writ of injunction was ordered to issue against the 
disposition of any property of Vickers & Hughes, whether 
individual or partnership, and a receiver was appointed to 
take charge of the same. Asa part of this agreement between 
counsel, the injunction and the appointment of a receiver 
were both refused as to the six hundred bales of cotton alleg- 
ed to have been transferred to Benjamin H. Hill. 

Subsequently other creditors of Vickers & Hughes became 
parties to said bill by amendment. They alleged additional 
grounds why said Hill should be enjoined as to the disposi- 
tion of the cotton which had passed into his hands; charged 
that a portion of said cotton was then in the hands of Harde- 
man & Sparks, warehousemen; made said Hardeman & 
Sparks, and others not material to be here set forth, parties 
defendant, and prayed that said Hill be enjoined from selling 
the cotton turned over to him as aforesaid ; that he be direct- 
ed to turn over the same, or its proceeds, or whatever it may 
have been invested in, to the receiver; and that Hardeman 
& Sparks be directed to turn over to said receiver the cotton 
in their hands or its proceeds. 

There was no charge of insolvency made either against 
Benjamin H. Hill or Hardeman & Sparks. Voluminous 
answers and affidavits were read upon the hearing, unneces- 
sary to be set forth. 

The chancellor refused the orders prayed for, holding that 
the new parties were bound by the agreement entered into by 
their predecessors under which the injunction, as to the dis- 
position of the property of Vickers & Hughes issued, and 
the receiver was appointed; that so long as they pressed their 

VoL, wu. 29. 
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claims under this bill, they were bound by what had been 
heretofore done in the process of the litigation. 
To this decision complainants excepted. 


R. F. Lyon; Lanter & ANDERSON, for plaintiffs in error. 


B. H. Hix & Sons, for defendants. 


TRIPvE, Judge. 


The majority of this court was inclined to put the affirm- 
ance of the judgment of the chancellor on the ground upon 
which he fested it. For myself the fact that there was no 
charge made in the bill showing that the defendants, Hill or 
Hardeman & Sparks, were insolvent or unable to respond for 
the eighteen bales of cotton, or to any decree that might be 
obtained against them, when taken-in connection with the 
reason assigned by the judge for his refusal to appoint a re- 
ceiver, etc., makes a pretty clear case for affirming the judg- - 
ment: See sections 274 and 3098, Code. 

Judgment affirmed. 


Wii T. SuTHER LI, plaintiff in error, vs. THE UNDER- 
WRITERS’ AGENCY, defendant in error. 


1. An attachment bond is, under section 3316 of the Code, amendable 
on motion, and where the obligee’s name was by mistake omitted, but 
it appeared that it was the intent of the signers of the contract to 
give a bond payable to the defendant in attachment, it was competent 
to insert the names in the blank left in the bond for this purpose, and 
this is especially so when the plaintiff in attachment offered to give new 
and good security to the bond as amended. 

2. When four insurance companies, by acommon agent and under a com- 
mon name, to-wit: ‘*The Underwriters’ Agency,” entered into an in- 
surance contract by a written instrument, which referred to a certain 
open policy issued by them to their common agent, for the terms of the 
insurance, and such open policy stipulated that each company received 
its share of the common premium separately, and was each liable sep- 
arately for its one-fourth of any loss, in the same manner as though 
each had issued a policy separately : 





ATLANTA, JULY TERM, 1874. 443 


Sutherlin vs. The Underwriters’ Agency. 


Held, that as they had contracted with the plaintiff by acommon name, — 
and by a common agent, that a joint action lay against them for any 
loss under the contract, and that the jury might so mould their verdict, 
under the provisions of the Code, as to conform to the contract, by 
finding one-fourth of the loss against each separately. 

3. Where an attachment was proceeding, and a declaration had been filed, 
and the defendant had appeared and pleaded, but there was no replevy, 
and the court dismissed the attachment for a defect in the bond: 

Held, that this was such a judgmentas might be excepted to and brought 
for review to this court, although the suit might, as a personal suit, be 
still pending in the court below. 

4. When a suit was pending against four defendants, and the court dis- 
missed the suit on demurrer, for a misjoinder apparent, as was alleged, 
on the face of the proceedings, but permitted the plaintiff to amend his 
declaration, striking out three of the defendants and thus retain the 
suit against one defendant: 

Held, that the judgment dismissing the suit might be excepted to and 
brought for review to this court notwithstanding the amendment, and 
notwithstanding the amended declaration had not yet gone to a final 
judgment. 

5. When notice is given to produce a paper, and the party notified fails 
to respond, but it appears affirmatively that such paper is lost, and is 
not, therefore, in the custody of the party notified, his failure to respond 
personally to the notice and purge himself of any custody of the paper, 
does not authorize a judgment against him by default as provided in 
section 3510 of the Code. 


Attachment. Amendment. Insurance. Pleadings. Joint 
and several liabilities. Bill of exceptions. Practice in the 
Supreme Court. Production of papers. Practice in the Su- 
perior Court. Before Judge Kippoo. Dougherty Superior 
Court. April Adjourned Term, 1874. 


This is the second time this case has been before the Su- 
preme Court: See 46th Georgia Reports, 652. Only such 
additional facts are here stated as are necessary to an under- 
standing of the opinion. 


The parties having announced ready, the plaintiff called 
‘upon defendant’s counsel to produce the original open policy 
number seven hundred and eighty, issued by defendant‘to Y. 
G. Rust, under the notice served upon them. 
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Mr. Davis, one of defendant’s counsel, testified that such 
paper was used ona former trial, but he had not seen it 
since; that it was not in his possession, power or control, and 
that he knew not where it was. 

Mr. Vason, of counsel for defendant, testified that he de- 
livered the paper to Mr. Raine, then an agent of the defend- 
ant, to be copied, so as to have it embodied in a brief of evi- 
dence to be used by defendant on a motion for a new trial ; 
that the original, when in his possession and when used on 
the former trial, had, before that time, been mutilated and the 
officers’ names torn off; that he did not know where it was, 
and that it was not in his power, possession, custody or con- 
trol. 

Mr. Raine testified substantially as did Mr. Vason, with 
the additional statement that it was his recollection that he 
had returned the paper to the latter. 

Defendant’s counsel proposed to allow the plaintiff to use 
a copy of the mutilated original without objection on their 
part ; also to admit the contract of insurance as sued on. 

Plaintiff moved for a judgment by default on account of 
the failure of defendant to respond to such notice. The mo- 
tion was overruled and plaintiff excepted. 

The defendant moved to dismiss the attachment proceedings 
because the bond was defective. 

The facts upon which this motion was based were as fol- 
lows: The affidavit set out the names of the insurance com- 
panies composing defendant in full; the place for the name 
of the obligee of the bond was left blank, but the defendant 
was, in other portions of said instrument, referred to as “ said 
fire insurance companies,” and as “ said insurance companies.” 

The motion was sustained and _ plaintiff excepted. 

Plaintiff proposed to amend the bond by inserting the 
name of defendant therein, and by giving new and additional 
security. This the court refused to permit and plaintiff ex- 
cepted. 

The defendant moved to dismiss the plaintiff’s declaration 
because a joint suit against the insurance companies compos- 
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' ing the defendant could not be maintained under policy seven 
hundred and eighty. The copy of this policy attached to said 
declaration contained the following provision : 

“Tt is further understood and agreed by and between the 
parties hereto, that nothing herein contained, shall be con- 
strued as creating or imparting any joint liability on the part 
of the above named companies or either of them, but that 
such companies shall be regarded as only severally liable 
upon this policy for the amount insured by each under the 
same, in the same manner, and not otherwise, as if each had 
issued its separate policy for the proportionate amount which 
each insures as above mentioned; and if any additional 
amount shall be indorsed upon this policy, it is to be with 
the understanding that the said companies each become in- 
surers for one-fourth only of each additional amount.” 

It also appeared from said policy that each of said com- 
panies received its share of the common premium separately, 

The court sustained the motion and plaintiff excepted. 

The plaintiff proposed to amend his declaration by charg- 
ing each of the companies composing the defendant with one- 
fourth of the loss, and by asking that the verdict and judg- 
ment be moulded accordingly. This the court refused to 
permit and plaintiff excepted. 

The court stated that it would allow the plaintiff to pro- 
ceed against one of the companies and dismiss as to the others. 
The suit was accordingly dismissed as to all of said compa- 
nies except the Germania. To this ruling the plaintiff ex- 
cepted. 

Error is assigned upon each of the aforesaid grounds of ex- 
ception. 

When the case was called in this court, a motion was made 
to dismiss the writ of error upon the ground that the rulings 
excepted to were not final, as the case was still pending in the 
court below. It appeared that the attachment had been levied 
by service of process of garnishment, which had not been 
dissolved. The court heard argument of the case reserving 
its decision upon the motion. - The motion was overruled at 
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the time the judgment in the case was pronounced, as will be 
found by reference to head-notes three and four. . 






Wir E. Situ, by R. F. Lyon, for plaintiff in error. 






Vason & Davis, for defendant. 


McCay, Judge. 










1. Under the express words of the Code, section 3316, an 
attachment bond is amendable. The defect in the bond in 
this case was plainiy a mere mistake—a clerical error. In 
the very nature of things, it is manifest that it was the pur- 
pose of the signers of it to make it payable to the defendant. 
They made and delivered it to the officer with that intent. 
To fill up the blank is not to alter in the least the contract 
actually made, and we do not think the security could take 
any advantage of the act, as it would, in fact, be, after it is 
amended, the very contract he intended by his signature to 
make. In substance, this right of the surety is denied in 
Hanson vs, Crawley, 51 Georgia, 529, as the court there held 
that a memorandum declaring the note payable in gold would 
bind the security, though it was added after his signature, 
aud without his knowledge, if it were, in fact, true that such 
was the original contract. But as new security was in this 
case tendered, we think the right to amend was the stronger. 
No harm could come. The law is substantially complied 
with, which is all that is required, as section 6 of the Code 
declares. 

2. Did this case stand only on the open policy, it is not so 
clear to us that a joint action would lie; but it must be re- 
membered that the plaintiff’s right stands not only on this, 
but on his receipt. That is in the name of the “ Underwri- 
ters’ Agency,” and is signed by Rust, as the agent, not of 
each company, but of all. Taking both these papers to- 
gether, the contract is a joint contract, though, by its terms, 
each is only liable to pay his share. It is like a partnership 
with a firm name, which might contract by its name, and yet 
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stipulate in terms the liability of each partner. In England, 
there might be difficulty in enforcing such a contract at law, 
for want of a power in the jury to find anything but a gen- 
eral verdict. But uyder our law the jury has such a right, 
and no such difficulty exists. Taking both these papers to- 
gether, we think the contract is clearly a joint one, however 
precisely it may fix the liability of each for its own share, and 
we do not doubt that such was the intent of the companies. 
We have seen a fire policy of these same companies where 
there was no such open policy, but the insured’s name was in 
the policy itself, and though the same general stipulation as 
to separate liability was there, as here, yet there was another 
provision to the effect that if there should be necessity for a 
resort to judicial proceedings, one joint suit against all, or 
even a suit against one, should settle the matter. 

3. As to the motion to dismiss the bill of exceptions be- 
cause neither of the errors complained of were in a’ final 
judgment, we say, as to the attachment the order dismiss- 
ing it was final as to the plaintiff’s rights. He lost by the 
judgment any lienhe had got by his attachment. He lost any 
summons of garnishment he may have served, and as we all 
know it is generally only by asummons of garnishment that 
a foreign insurance company can be got at at all. And this 
loss was final. The only way in which the error could be 
corrected was to file a bill of exceptions as to a final judg- 
ment. Suppose the plaintiff, after his attachment was dis- 
missed, should go on and get a final judgment, he would not 
have a right to except to that judgment, and it is only as in- 
cidental to a final judgment that an interlocutory bill of ex- 
ceptions can come up. The same thing may be said as to the 
other error complained of. Ifthe plaintiff had gone on against 
the one company, and got a final judgment against it, he 
would have no cause of complaint against that judgment. 

4, Nor do we think his amendment was a waiver of his 
right to except. The judge certifies that he dismissed the 
plaintiff’s case for misjoinder, and then allowed an amend- 
ment. It is the same as though he had stricken out the three 
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companies. The motion to dismiss the writ of error is an ap- 
peal to technical rules of pleading and practice, whieh is not, 
by our law, looked upon favorably. 

5. We do not think it was error to refuse plaintiff’s mo- 
tion for a judgment by default. It was plain from the evi- 
dence that the defendant did not have the custody of the 
paper, but that it was lost amongst the lawyers and clerks, 
and it would have been very unjust to punish the defendant. 
There was no need for the affidavit of the defendant, as by 
other proof the court was made aware of the loss, and that 
the paper was not in the power or custody of the defendant. 

Judgment reversed. 


M. E. Maue_er, plaintiff in error, vs. THE STaTE oF GEOR- 
. GIA, defendant in error. 


The defendant was indicted prior to June, 1873, in the superior court of 
Fulton county, for keeping open a tippling house on the 4th day of 
May, 1873, the same being the Sabbath. He gave bond for his appear- 
ance to answer the charge. Pending that indictment he was prose- 
cuted in the city court of Atlanta for the same offense, charged to have 
been committed on the 8th day of June, 1873, and orf this he was regu- 
larly tried and convicted by a jury and fined. When called for trial 
on the indictment, he pleaded this conviction with all necessary aver- 
ments, alleging that both proceedings were for the same act and offense, 
and that on the trial in the city court, evidence was introduced by the 
state as to his guilt on a day prior to the day mentioned in the indict- 
ment. On the hearing of a motion to strike the plea, the above facts 
were admitted by the state to be true: 

Held, that the motion should have been overruled and the plea sustained. 


Criminal law. Autrefois convict. Jurisdiction. Before 
Judge Hopkins. Fulton Superior Court. October Term, 
1873. 


The facts of this case are fully reported in the above head- 
note. 


Hittyer & BroTHER, for plaintiff in error. 


Joun T. GLENN, solicitor general, for the state. 





ATLANTA, JULY TERM, 1874. 


Maher vs. The State of Georgia. 


TRIPPE, Judge. 


On the hearing of the demurrer to the plea of former con- 
viction, it was admitted by the solicitor general that the of- 
fense with which the indictment charged the defendant, was 
the same act and offense for which the conviction was previ- 
ously had in the city court. It is not denied that the city court 
had jurisdiction over such misdemeanors. But the state claims 
that where an indictment is pending in the superior court, and 
the defendant has been arrested and given bond, he cannot, 
if afterwards prosecuted and tried in the city court for the 
same offense—the same act—plead the judgment of the latter 
court in bar to the indictment in the superior court. The 
grounds relied on in support of this position are, that when 
there is an indictment in a superior court, under which the 
accused has been arrested, an inferior court has no jurisdiction 
to prosecute and try the defendant for the same offense, and 
that if jurisdiction existed, it is the duty of the defendant to 
plead the former indictment in bar of the proceedings in the 
inferior court, and a failure so to do is a fraud which disables 
him from pleading the judgment of the latter court to the in- 
dictment. If this position be true, what would have been 
the situation of the plaintiff in error? He was indicted in 
the superior court for keeping open a tippling house on the 
4th of April, 1873, the same being the Sabbath. He was 
prosecuted in the city court for committing the same offense, 
on the 8th day of June, 1873. No one can doubt that he 
could have committed the two offenses on the two days 
charged, and that he could have been indicted and convicted 
of each. Had he been. tried and convicted or acquitted, at 
the term of the superior court at which the indictment was 
found, he could not have pleaded the judgment against the 
accusation in the city court, unless he would go further, and 
show that the prosecution in the city court was for the identi- 
eal act for which he had been tried in the superior court. 
The record would have been of no avail, unless supplemented 
by other proof. So if he had pleaded in the city court the 
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pendency of the indictment in the superior court, the record 
would not have supported a plea that it was for one and the 
same offense. One would have been for an offense alleged to 
have been committed on the 4th of April, and the other for 
the same offense, (same in character) but committed on the 
8th of June. The first indictment was found in April, the 
latter prosecution instituted in August. So the record would 
not have availed him. Will it be said that he still should 
have pleaded the indictment to the accusation in the city 
court, so as to have been ready to sustain an objection at the 
trial in the city court, to any testimony going back to the 
period mentioned in that indictment, to-wit: the 4th of 
May? The state was not bound to prove the day alleged in 
the indictment. It could prove that the offense was commit- 
ted on any day prior to the finding of the bill, even since the 
day stated therein. The only limitation on its right in this 
respect is, that the proof must be of a day within the time 
prescribed by the statute of limitations: Cook vs. The State, 
11 Georgia, 53; Wingard & Ham vs. The State, 13 JI bid., 
396 ; MeBryde vs. The State, 34 I bid., 202. 

So, then, tlre prosecutor in the superior court could have 
proven a day subsequent to the time mentioned in the bill of 
indictment, and if a defendant in the situation of this one, 
prosecuted in two courts for offenses, though similar in name, 
yet charged in the respective proceedings against him as two 
different acts, two different violations of the same law, com- 
mitted on two different days, is bound on the trial of the last 
charge brought against him, to meet all these various rights 
and powers of the prosecution, it would often cast an onus 
upon him which would work a practical denial of his great 
constitutional right not to be put in jeopardy of life or lib- 
erty more than once for the same offense. If the two records 
or prosecutions showed on their face the identity of the of- 
fenses, the criminal acts, the practical hardship would not be 
so great upon a defendant. But we do not think that under 
the facts of this case that plaintiff in error should have been 
denied his plea; and if he had been convicted and punished 
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for the same misdemeanor in the city court, for which the 
state claimed the power to convict him again, his defense 
should have been allowed. 

Outside of the special facts stated, as shown by the two 
proceedings, and the reasons, thus far given for the decision we 
make in this case, and speaking for myself, I am not prepared 
to sustain either of the grounds upon which it is claimed that 
the demurrer to the plea should have been allowed. The 
city court had jurisdiction conferred by law to try this mis- 
demeanor ; so did the superior court. I can find no authority 
for the position that because an indjctment has been institu- 
ted in one court which had jurisdiction over the offense, there- 
fore any judgment of another court with like jurisdiction, 
rendered in a prosecution commenced afterwards for the same 
offense, was void. Perhaps the ease of Burdette vs. The State, 
9 Texas, 43, is one decision to that effect. The judgment is 
put upon the principle that where there are two courts with 
cencurrent jurisdiction, the one first exercising it acquires 
control of the case to the exclusion of the other. This is 
true to a certain extent; for a party, if sued in two actions 
for the same cause, at different terms or in different courts 
having jurisdiction, may plead the pendency of the first in 
defense of the second : Code, sec. 2894. But it will hardly be 
claimed that if a defendant were to fail so to plead, and judg- 
ment be taken against him in the second suit and is satisfied, 
he would be barred from pleading that fact to the first suit, 
if still pending. Such a failure on the part of a defendant 
does not give a plaintiff the right to two judgments and a 
payment of both. The principle was not intended to and 
does not oust the court in the second suit, of jurisdiction, but 
its object,and effect is to protect a party from two suits at the 

_same time for the same cause of action. It is his duty not 
to let both judgments go against him. But if the plaintiff 
does, in fact, get a judgment in either, or a settlement and 
satisfaction of either, and the other is pending, that fact may 
be pleaded against it. He cannot say his own proceedings, in 

which he has obtained satisfaction, are void, and therefore 








452 SUPREME COURT OF GEORGIA. 


Maher vs. The State of Georgia. 








claim to be paid again. So a party accused of a crime, if 
indicted for it in two courts having jurisdiction over the of- 
fense, may plead the pendency of the first against the second, 
not to show that the court ia which the second is pending has 
no jurisdiction, but to give that court a reason why it should 
not exercise the jurisdiction over the offense which, by law, 
it has. But if no such plea be filed, aud the accused is tried 
and judgment rendered, it is not void, as is the judgment of 
a court having no jurisdiction. If the defendant is convic- 
ted and suffers the penalty, he can assert his right not to be 
punished twice for the same offense. 

The head-note in the case of Mize vs. The State, 49 Geor- 
gia, 375, is, “the plea of autrefois convict to an indictment 
for a misdemeanor in the superior court, may be sustained by 
proof of such former conviction before an inferior court hav- 
ing jurisdiction of the offense, unless it appear that such in- 
dictment was found prior to the prosecution in the inferior 
court, and that the defendant had been arrested under it.” 
The qualification in the last clause does imply that if the in- 
dictment be first found, and the defendant has been arrested, 
the plea would not be sustained, and doubtless was so con- 
strued in making an application of it to this case. But speak- 
ing again for myself, Iam inclined to the opinion that the 
principle annouhced would be good without the quatification. 
The facts of the case in which that decision was made sustain 
the judgment without requiring the addition of the proviso, 
for the record did not show that there had been any arrest. 

But, really, can the matter of arresting or not arresting 
the defendant affect the question of jurisdiction? That is the 
point now being considered. The superior court has juris- 
diction as full and complete over the offense without an ar- 
rest, as well as where there is an arrest. The finding of an 
indictment is a commencement of a prosecution, an assertion 
of jurisdiction, as much so as if an arrest follows. And if 
the principle that the first of two courts, having concurrent 
jurisdiction, which exercises it, acquires control of the case to 
the exclusion of the other, means that the other court is there- 
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by ousted of all jurisdiction, and its proceeding would be a 
nullity, then the same principle would apply in all cases, 
whether there be an arrest or not, and the Texas decision is 
the rule in all cases of two prosecutions in two different courts. 
But the judgment in Mize vs. The State is in conflict with that 
conclusion, and so are the two cases referred to in that deci- 
sion from North Carolina: 2 Dev. & B., 159; Busbee’s Rep., 
209; see 1 Bish. on Cr. L., section 679, with notes and au- 
thorities cited. I know of no case going as far as the one 
in the Texas Reports. 

As to the other ground taken in the argument, that the 
failure of defendant to plead the pendency of the indictment 
was a fraud, no authority was read going to that extent. 
The cases in 1 N. H., 257; 11 Humph., 599; 1 Swan., 34, 
and others, were all cases in which it was held that the de- 
fendant had by fraud and collusion procured the prosecution 
to be instituted against him, which he afterwards pleaded and 
relied on. In fact, it is said in some of those cases that the 
defendant had managed such prosecution himself, and that 
what he had thus procured by fraud he could not avail him- 
self of by way of defense. But even in the case of the State 
vs. Little, 1 N. H., 257, where it was held -that the facts 
showed the defendant did conduct the prosecution against 
himself, and consequently could not plead the judgment there- 
in, Wooppury, Judge, said: “But when prosecutions be- 
fore the higher courts are managed by the attorney general, 
the solicitor, or counsel appointed by the judges, and before 
single magistrates, by similar counsel, or by the party ag- 
grieved, or by disinterested individuals, such prosecutions 
can never, perhaps, be considered fraudulent, for such per- 
sons would be presumed to act with proper views, and when 
not express, might be deemed implied agents for the’ state.” 

One remark suggested by this extract: The solicitor gen- 
eral of the superior court of Fulton county is, by law, the 
solicitor general of the city court. It is true, in his absence 
there may be a solicitor general pro tem. appointed by the 
court. This was done in this case. The state—the prose- 
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cutor, was represented in the city court by counsel appointed 
by the judge of that court. No act of fraud on the part of 
any one has been suggested. There was all the machinery 
of law—a judge, solicitor general and jury. The power in 
the city court to punish the accused was ample. He was 
punished by a fine of $150 00. In default of its payment, 
he was adjudged to do public work for six months. He ought 
not to be punished again, and cannot be, unless a rule of law 
which does not mean what is claimed for it, overrides one of 
the most valuable constitutional rights which the citizen has. 
Judgment reversed. 


Casver W. Jones, Jr., plaintiff in error, vs. Isaac EASLEY 
et al., defendants in error. 


(Tripper, Judge, was providentially prevented from presiding in this case.) 


1, Where a tax fi. fa. was offered in support of a sheriff’s deed to land, 
and it appeared that the fi. fa. was under $50 00, and that though there 
was a levy entered thereon, it was not signed by any one, it was not 
error in the judge to refuse to let the fi. fa. be read in evidence, with- 
out some proof that the entry was made by an officer authorized to levy 
such fi. fa. Nor does the recital in the sheriff’s deed, that he had 
made such levy, alter the case. 

2. A plaintiff in ejectment may recover the premises in dispute, on his 
prior possession alone, against one who subsequently acquires posses- 
sion by a trespass without any lawful right whatever, and this is true, 
though the plaintiff may himself show to the jury notitle. * 


Ejectment. Execution. Judicial sale. Deed. Posses- 
sion. Before Judge Kippoo. Randolph Superior Court. 
May Term, 1874. 


Jones brought ejectment against Easley and others, tenants 
in possession, for lot of land number six, in the sixth dis- 
trict of Randolph county. The defendants pleaded the gen- 
eral issue. The plaintiff relied upon a sheriff’s deed made 
under a sale for taxes, and prior possession. In support of 
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the former he introdueed in evidence a sheriff’s deed dated 
January 8th, 1870, conveying the property in dispute to him. 
This instrument recited that the sheriff did, on November 
30th, 1869, levy upon, and afterwards expose to sale, said 
lot, under and by virtue of an execution issued by the tax 
collector of Randolph county against Casper W. Jones, Sr., 
trustee. The plaintiff then tendered in evidence two execu- 
tions, the first of which was dated November 25th, 1869, 
issued by the tax collector of Randolph county, in favor of 
the state of Georgia and county of Randolph, for $22 60, 
state and county tax for the year 1869, against Casper W. 
Jones, Sr., trustee. On this fi. fa. was an entry of a levy 
upon the property in controversy, of date November 30th, 
1869, but unsigned. Across this entry was written, “ settled 
in full, January 12th, 1870,” signed by the sheriff. The 
second execution was of the same date, and in the same form, 
except that it was for $15 00, and against Casper W. Jones, 
Sr., individually. The entries thereon were the same. 

On objection made, the executions were excluded and plain- 
tiff excepted. : 

The plaintiff showed that the defendants obtained posses- 
sion of the property by forcibly ejecting his tenant. That 
after the sheriff’s sale aforesaid, A. B. Hendry, who was then 
in possession of the lot attorned to him, and remained in the 
quiet and peaceable control of the same until forcibly turned 
out as above stated. 

Plaintiff closed. On motion, a non-suit was ordered, and 
plaintiff excepted. 

Error is assigned upon each of the above grounds of ex- 
ception. 


H. & I. L. Frevper, for plaintiff in error. 
Worri.ui & CuHastatn, for defendants. 


McCay, Judge. 


1. The authority to sell under legal process depends upon 
the judgment and levy. These the purchaser is bound to see 


a 
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are complete: Code, sec, 2628. A levy on land consists of 
the entry, signed by the proper officer. That is the only 
seizure there is in this state: See Wilson vs. Ansley, 47 Geor- 
gia, 278. Tax fi. fas. under $50 00 must be levied by a 
constable (Code, section 888,) and returned to the sheriff. 
Was this levy made by a constable? Who can say? The 
statute requires the levy to be signed: Code, sec. 3640. Had 
the party offering this deed offered to have this entry signed, 
shown that the entry was in fact made by a proper officer, 
with intent to make a levy, and left unsigned by mistake, 
perhaps that might have cured the defect. The recital in 
the deed cannot help the matter. Such recitals are prima 
facie evidence of the acts of the officer other than such acts 
as enter into his authority to sell, such as the advertisement, 
place and hours of sale, ete., but the authority to sell stands 
on a different footing, and must be proven: 16 Georgia, 71. 

2. The defendant was a clear trespasser, as the evidence 
shows he had no lawful right whatever, but was in posses- 


sion by mere entry. In such cases the plaintiff may recover 
on his prior possession alone, and that the plaintiff clearly 
had: Code, sec. 3366. 

Judgment reversed. 


Reep & DANIEL, plaintiffs in error, vs. FRANK M. GALLA- 
HER, defendant in error. 


1, When one contracts to ditch for another at a stipulated price per rod, 
no number of rods being specified, and to receive pay when the work 
sis done, his action therefor cannot be defeated on the ground that it 
was prematurely brought because a portion of the work was not well 
done. 
2. As the jury made a deduction for the defective work, and the error 
assigned upon the charge of the court is immaterial, under the view 
we take of the case, a new trial should not be granted on that ground. 


Contracts. Action. New trial. Before Judge BARTLETT. 
Greene Superior Court. March Term, 1874. 


4 
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It is unnecessary to the elucidation of any principle in this 
case to state facts additional to those embraced in the above 


head-notes. 
JoHN C, REED, by J. A. Briuups, for plaintiffs in error. 


E. C. KINNEBREW, for defendant. — 


TRIPPE, Judge. 


1. The defense is not that the plaintiff failed or refused to 
ditch a specific number of rods which he had contracted for ; 
nor is it that he had failed to ditch a number sufficient to drain 
the land, but that a portion of one ditch was not well done 
and would not properly drain that part of the bottom land 
in which it was located. It was in proof that a few dollars 
would make it answer that purpose, and the jury deducted 
from plaintiff’s claim $10 00 for such defective work. Did 
plaintiff lose all claim to compensation on account of this de- 
fect in a small portion of his work? Defendants assert that 
the contract was an entire contract, including the character 
and quality of the work, and if any portion of it was not 
well done, plaintiff could recover nothing. Addison on Con- 
tracts, page 453, states the rule to be, that “a condition in a 
contract for work and service, that the work shall be done in 
a workmanlike and proper manner, is not a condition prece- 
dent going to the whole root of the action. Such a condi- 
tion is implied in any contract for work and labor ; and if it 
were a condition precedent to the plaintiff’s right to remu- 
neration, any littJe deficiency would destroy the contract, and 
deprive the plaintiff of any claim for payment.” In this 
case the defective portion of the work was found by the jury 
to be but a very small percentage of the whole, and the plain- 
tiff was allowed for that. The plaintiff contracted to ditch 
for the defendants, nd specific number of rods being stipula- 
ted for, but the price per rod was agreed upon, and he was 
to receive pay when the work was done. He did all the 
ditching that was necessary under the contract, except that a 

VoL. Li. 30. 
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small portion was defective. His right of action could not 
be altogether defeated on the ground that some of the work 
was not well done. Under the principle quoted from Addi- 
son, his action may be maintained, and the defendant could 
plead the partial failure of consideration to the extent that 
the character of the ditching was defective and failed to an- 
swer its purpose. . 

2. Under the view we take of the case, it is unnecessary - 
to consider the error assigned upon the charge of the court. 
If it were error it was an immaterial one, and does not affect 
the merits of the case, 

Judgment affirmed. 


Martua F. THrowenr, plaintiff in error, vs. AMANDA E, 
Woop, defendant in error. 


1. Where an act of the legislature was passed in 1853, reciting that B 
was the illegitimate child of A, and the act changed B’s sirname to 
that of A, and legitimated him as the child of A; and A afterwards, 
in 1835, made to B a deed to a parcel of land by the name given to 
him in the act of the legislature, and the deed was to him as the child 
of A, and in consideration of the natural Jove he bore to him as such 
child : 

Held, that the law will presume A assented to or procured the act of the 
legislature. 

2. Whether, as a general rule, such an act does or does not affect per- 
sons not assenting to or procuring it, yet, in a suit for and concerning 
the very land conveyed by the deed, those claiming the land as the 
legal heirs of B, under and by virtue of the deed, cannot deny that B 
was the child of A. The facts that the deed was to B in his own 
name, and as the child of A, and in consideration of A’s natural love 
to him, as such, appearing as they do on the face of the deed, are con- 
clusive in a suit for the land conveyed, of the relationship, as against 
any person claiming the land under or by virtue of the deed. 

, 
Laws. Legitimation. Presumption. Estoppel. Deeds. 

Before Judge Hopkins. Fulton Superior Court. October 


Term, 1873. 
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Amanda E. Wood instituted proceedings against Martha F. 
Thrower, as tenant in common with her, for the partition of 
a lot of land in the county of Fulton, claiming a title to one- 
sixth undivided interest in the same. The respondent ob- 
jected to said partition, claiming title to the entire property. 

Ist. The petitioner introduced a deed from J. F. Trout to 
Thomas A. Lyon and Warner Lyon, dated August 15th, 1852, 
conveying to them, as tenants in common, a portion of the 
lot of land described in the plaintiff’s petition. 

2d. A deed from Thomas 8, Baker, John S. Wilcox and 
Charles Baker, to Thomas A Lyon and Warner Lyon, con- 
veying to them, as tenants in common, the remaining portion 
of said premises, dated May 16th, 1858, 

3d, A deed of gift from Warner Lyon to Thomas A, Lyon, 
Levi Jackson Lyon, and Thomas A, Lyon, as trustee for Mar- 
tha F. Lyon, conveying to them a one-half undivided inter- 
est in said lot of land, “for and in consideration of the natu- 
ral love and affection which he, the said Warner Lyon, hath 
and beareth to and for his said children, Thomas A., Levi 
Jackson, and Martha F. Lyon.” This is the only considera- 
tion expressed in said deed. The conveying words are, “hath 
given, delivered and conveyed, and by these presents doth 
give, deliver and convey.” The deed is dated December 6th, 
1855, and was recorded December 17th, 1855. The afore- 
said three deeds were produced upon the trial by the respond- 
ent upon notice from the petitioner. 

4th. An agreed copy of the will of Thomas A. Lyon, in 
which he gives and bequeaths all of his property, both real 
and personal, to Martha F. Lyon, after reserving enough to 
pay his just debts and funeral expenses, during her life, and 
then to her children. The above will was properly executed 
December 15th, 1857. . 

5th. A deed from John T. Jinkins to Amanda E, Wood, 
the petitioner, dated February 25th, 1871, conveying to her 
all his right, title and interest, to-wit: the undivided one- 
third of the one-half of the lot of land aforesaid. 

6th. A deed from T. K. P. Worthington and Mary Jane 
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Northeut to Amanda E. Wood, the plaintiff, conveying to 
her all their right, title and interest to the said Jot of land, 
dated November 21st, 1870. 

7th. The answers of Mary Kilpatrick to interrogatories as 
follows : 

I knew Levi Jackson Lyon; I knew Elizabeth Worthing- 
ton; I have been infornied and believe that Levi Jackson 
Lyon is dead; I do not recollect when he died; I believe he 
died during the war-—shortly before the close of the war; 
he was single at the time of his death; he had two sisters 
and one brother living at the time of his death; the name of 
his brother was Thomas; the name of one sister was Jane, who 
was married at the time to William Northeut; the name of 
the other sister was Charlotte, who was married at that time to 
Thomas Jinkins; Charlotte has died since the death of Levi 
Jackson Lyon; I forget the date of her death ; the husband 
of Charlotte, Thomas Jinkins, was living at the time of the 
death of Charlotte, and is living now, to the best of my knowl- 
edge and belief; Levi Jackson Lyon was my nephew; his 
mother was my sister; both his father and mother are dead ; 
his father’s name was Jacob Worthington; he died in the 
Mexican war—I forget the year; his mother’s name was 
Elizabeth Worthington ; she died about ten or twelve years 
ago, after her husband died; I forget when Levi Jackson Lyon 
died ; to the best of my knowledge and belief he was twenty 
or twenty-one years old ; he was not married at the time of 
his death. 

The petitioner here closed. The respondent first read in 
evidence the answers of Rachael S. Robertson and Mary M. 
Robinson to interrogatories as follows : 

Mary M. Robinson knows Amanda Wood and Thomas 
Thrower, and Rachael S. Robertson knows Thomas Thrower; 
do not know the other parties; they both knew Levi Jackson 
Lyon, and from a strong family resemblance, believe that he 
was Warner Lyon’s son. All they know, in addition to the 
above, going to show he was Warner Lyon’s son, is that War- 
ner Lyon brought him to the house of Rachael S. Robertson, 
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one of the witnesses, paid his board, clothed him, and sent 
him to school. 

Cross-examined : They first became acquainted with Levi 
Jackson Lyon in 1847 or 1848. They were not acquaint- 
ed with Jacob Worthington nor Elizabeth Worthington ; 
neither were they present when the said Levi Jackson 
Lyon was begotten and born, Neither witness knows of 
the death of Jacob Worthington, nor of the death of Levi 
Jackson Lyon’s mother. Both witnesses think Levi Jackson 
Lyon died in 1856 or 1857, Both answer they were not ac- 
quainted with Jacob or Elizabeth Worthington. They did 
not know anything of Jacob and Elizabeth Worthington liv- 
ing together, nor about Jacob Worthington’s volunteering in 
the Mexican war, nor about his dying thera All they ever 
heard Warner Lyon say about the parentage of Levi Jackson 
Lyon was subsequent to the Mexican war, and all they ever 
knew him to do for said Levi Jackson Lyon, was subsequent 
to said war, which was in 1847 or 1848, at the time the 
said Warner Lyon brought him to the house of witness, 
Rachael S. Robertson. 

2d. The answers of Elizabeth Pruitt to interrogatories, as fol- 
lows: I know none of the parties. I was acquainted with Jacob 
and Elizabeth Worthington. Said Jacob wasa clever, sober 
man, until his wife, Elizabeth conducted herself as she did. 
I know nothing myself, except that I have seen her and 
Warner Lyon go into the woods together and come out again. 
Does not know what they did. Have seen him go to her 
house a few times after she and her husband parted. This 
going to the house was after Levi Jackson Lyon was born. 
She knew them both fifteen or twenty years. Knew him in 
Walton and Campbell counties, They were married in Camp- 
bell. She heard said Elizabeth Worthington admit that 
Warner Lyon was the father of Levi Jackson Lyon, some- 
times in earnest and sometimes in jest. Warner Lyon treated 
the child as his own. Said Elizabeth Worthington was un- 
der a very bad character. She was a dissipated woman. She 
had been separated from her husband about a year or more 
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when her last child was born, Has heard them dispute and 
quarrel about Warner Lyon, She was not a witness in the effort 
of Elizabeth Worthington to get a land warrant. Was ap- 
plied to but declined, 

Cross-examined : Elizabeth and her husband, Jacob Worth- 
ington, were living together when Levi Jackson Lyon was 
begotten and born, but they separated before he went off to 
the Mexican war. Does not know how long that was after 
the birth of the said Levi Jackson Lyon. All that she has 
stated she heard from others, except their separation, going 
into the woods together and quarreling, which she heard and 
saw herself. Has not stated that Jacob Worthington was 
not the father of Levi Jackson Lyon, for she does not know. 
Has no personal knowledge that any person had sexual in- 
tercourse with the said Elizabeth Worthington while she and 
her husband were living together. 

3d. The depositions of W. H. Kilpatrick, as follows: I 
knew nothing of the relation, friendship, intimacy and con- 
nection which existed between Warner Lyon and Eliza- 
beth Worthington ; Elizabeth Worthington is my wife’s sis- 
ter; the character of .Elizabeth Worthington, about the time 
Levi Jackson Lyon was gof and born, so far as I know, was 
as fair as that of any poor people; Warner Lyon took the 
child and put him to school; Jacob Worthington and his 
wife did* not separate until he went into the army, so far as I 
know ; I think the child was running about wlien he went 
into the army. 

Cross-examined: I think Worthington and his wife lived 
together as man and wife until he went to the army, about 
the time Levi Jackson Lyon was begotten. Worthington 
was generally about home, and lived with his family until he 
went to the army. 

4th. The depositions of W. M. Butt, as follows: I knew 
Levi Jackson Lyon, and his mother, Elizabeth Worthington, 
about the time said Levi Jackson Lyon was begotten and 
born. I lived within one mile of them, at Pine Mountain, 
in Carroll county, Georgia. I knew Warner Lyon, and he 
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resided nearer to Elizabeth Worthington than I did. War- 
ner Lyon boarded said Levi Jackson Lyon at my house, and 
paid his board. 

Cross-examined: Jacob and Elizabeth Worthington lived 
together as man and wife about three years before the birth 
of Levi Jackson Lyon, and up to the time that it was under- 
stood said Jacob went to the army, which was some time in 
the fall or summer of 1847. Said Jacob was usually about 
home about the time that Levi Jackson Lyon was begotten. 

5th. The answers of Mary Kilpatrick to interrogatories, 
as follows: She knows Amanda Wood and Thomas Thrower; 
does not know Martha Thrower; she was acquainted with 
Elizabeth Worthington from the time of her birth until her 
death, which was about thirty years, from 1830 to 1860; she 
was her sister. She knows nothing of the conduct of Eliza- 
beth Worthington with Warner Lyon about the time Levi 
Jackson Lyon was begotten and born, except that she saw 
Warner Lyon at her house occasionally. She was living with 
her husband, Jacob Worthington; knows nothing going to 
show that Warner Lyon was the father of the child, Never 
heard said Elizabeth admit that Warner Lyon was the father 
of the child; but when she came fo see witness, the latter re- 
proached her about the rumors about her. She replied that 
“want leads and the devi] drives.” Does not'know that War- 
ner Lyon ever treated the boy as his child; knows that he gave 
the boy a few clothes, z. ¢., a suit or two, There was a disagree- 
ment between said Elizabeth and Jacob, her husband, about 
the time Levi Jackson Lyon was born, about the rumors of 
intimacy between said Elizabeth and Warner Lyon; does not 
know how long they lived together afterwards, nor that they 
separated until Worthington went to the war; does not know 
anything further going to show that he was Warner Lyon’s 
child, nor that he was so regarded by his sister, Warner 
Lyon or anybody else. Knows of her own knowledge that 
said Elizabeth had another child after her husband left for 
Mexico; said child was born more than a year after her hus- 
band left; does not know whose child it was reported to be, 
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Cross-examined: All the children born unto Worthington 
and his wife up to the time her husband left for the Mexican 
war were recognized by them as their children, and they 
lived peaceably and quietly together, so far as she knows, up 
to the time he left for the war, except the family quarrel 
about the rumors about Warner Lyon. Levi Jackson Lyon 
was recognized by Jacob Worthington as his child up to the 
time he left for the Mexican war, and he was usually about 
the house the time said Levi was begotten and born. The 
said Jacob and his wife were lawfully married in Campbell 
county, but does not remember the date, and lived together, as 
far as she knows, up to the time said Worthington left for 
the Mexican war. Has stated all she knows going to show 
that he was said Jacob’s child, lawfully begotten. Never 
heard his mother say that he was the said Jacob’s child, but 
always, when asked, she would say that was best known to 
herself. 

6th. An act of the legislature of Georgia, approved Feb- 
ruary 20th, 1854, found on page 489 of the acts of 1853-4, 
as follows: 

“Section 3. And be it further enacted, by the authority 
aforesaid, that the name of Levi Jackson Worthington, of 
the county of DeKalb, be changed to that of Levi Jackson 
Lyon, and that he be fully legitimated and made an heir at 
law of Warner Lyon, his reputed father, and entitled to all 
the rights and privileges he would have enjoyed, had he been 
born in Jawful wedlock, and be made capable of inheriting 
the estate, both real and personal, of Warner Lyon, his re- 
puted father.” 

The jury found for the petitioner. The respondent moved 
for a new trial upon the following grounds, to-wit: 

Ist. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to the evidence, and 
manifestly and decidedly against the weight of the evi- 
dence, and without any evidence to support it. 

3d. Because the court erred in charging the jury “that the 
deed of gift from Warner Lyon to Thomas A. Lyon and 
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Levi Jackson Lyon, and Thomas A. Lyon, trustee for Martha 
F, Lyon, December 6th, 1855, conveyed to said Levi Jack- 
son Lyon the title to a one-sixth undivided interest in the 
said Jand, described in the petitioner’s declaration, if they 
should find that such a deed was executed by Warner Lyon.” 
4th. Because the court erred in charging the jury as follows, 
to-wit: “If you should believe from the evidence that Eliza- 
beth Worthington was the mother of Levi Jackson Lyon, 
and was the lawful wife of Jacob Worthington, and that at 
the time said Levi‘Jackson Lyon was begotten and born, her 
husband had access to her, there would be a strong presump- 
tion in favor of his legitimacy. Has it been shown to your 
satisfaction that Levi Jackson Lyon was the illegitimate child 
of Warner Lyon? The proof must establish the fact clearly 
and satisfactorily to your minds before you can Say by your ver- 
dict that said Levi Jackson Lyon was an illegitimate child.” 
5th. Because the court erred in charging the jury “that if 
they believed that the said Levi Jackson Lyon died intestate, 
leaving no wife or issue, and at the time of his death he had 
living two sisters, Jane Northeut, who was married at the 
time to William Northcut, and Charlotte Jinkins, who was 
married at the time to William Jinkins, and one brother, 
Thomas Worthington, and that he, the said Levi Jackson 
Lyon, was the legitimate child, born in lawful wedlock, of 
Jacob and Elizabeth Worthington, that, in that event, the 
title to the one-sixth of said land described, descended to his 
said two sisters and one brother, they being his heirs at law.” 
6th. Because the court erred in refusing a motion fora non- 
suit made by the defendant’s counsel when the plaintiff closed 
her case. 
7th. Because the court erred in charging the jury as follows : 
“The act of the legislature legitimating Levi Jackson Lyon, 
was admitted merely to show the fact that Warner Lyon had 
him legitimated, and its recitals are not evidence of the fact 
that Levi Jackson Lyon was the illegitimate ehild of Warner 
Lyon.” 


The motion was overruled and respondent excepted. 
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D. F. & W. R. Hamnonp, for plaintiff in error. 


CoLuieR, Mynatt & CoLiier, for defendant. 


McCay, Judge. 


Were the dispute between the parties in this case a dispute 
between either of them and a third person, or even between 
themselves, about anything else than this particular land, we 
should not hesitate to affirm this judgment. The charge of 
the court, as to the presumption of legitimacy, where there 
is a possibility of access, is not stronger than the Code, sec- 
tion 1786. ‘The words, strong presumption and clear evi- 
dence are the very words used by the codifiers. Nor do we 
think the judge, by adding the word satisfactory, has given 
any expansion to the rule, “Clear and satisfactory” is no 
stronger than “clear.” Indeed, it rarely strengthens a state- 
ment, but rather weakens it, to heap up adjectives, when one 
that conveys the whole idea has been already used. So, too, 
as to the presumptions arising from the act of 1855. We are 
not prepared to say that a private act of the legislature is 
operative, as a general rule, in any way against those who are 
neither parties to its procurement, or in some way privies to 
it. Itis true that there are authorities giving absolute verity 
to an act of Parliament, and there are expressions used even 
by our own judges looking the same way. But the express 
division of powers in our constitution, by which the legisla- 
ture only has legislative power, is a large qualification upon 
these ideas, and whilst we are clear that such an act is net 
conclusive, except as we have said, we are not even prepared 
to say that it is even prima facie as against perfect strangers 
to it. But however this may be, as a general rule, both as 
to these presumptions against adulterine bastardy and in ref- 
erence to private acts of the legislature as against strangers, 
we are of the opinion that in this case, under the facts dis- 
closed* by the record, the law bearing upon these points has 
not been administered. 
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1, As Warner Lyon, after the act of 1855 was passed, has, 
by his deed of December of that year, evidently acted on it 
by making the deed under which both parties in this suit 
claim their rights, it is a very fair presumption that he pro- 
cured the act of 1855 to be passed. This deed is to the 
grantee in the name the act gives him, and as the child of 
Warner Lyon. As the grantee had neither the name nor the 
legal relationship without the act, it is but a reasonable in- 
ference to assume that Warner Lyon either procured or as- 
sented to its passage. ; 

2. Both of the parties in this case set up title to the land 
in dispute, under the deed of Warner Lyon to his three chil- 
dren made to them’ after the passage of the act of February, 
1855, to-wit: December 6th, 1855, and that deed is in terms 
in consideration of the natural love and affection he, Warner 
Lyon, has to and for such three children. One of these chil- 
dren was Levi Jackson Lyon, the assumed ancestor of the 
defendant in error. Her claim to the land in dispute is de- 
pendent on that deed; it is her muniment of title, the very 
foundation of her right. If she has any status in court in 
this dispute, she gets it under that deed. ‘The land in dis- 
pute is in the possession of the Lyon family, who got it and 
hold it under the same deed. Were it not for that deed the 
land in dispute would belong to neither of the parties to the 
suit. It would have remained Warner Lyon’s. He might 
have sold it or given it away, or at his death it would, under 
our law, have been assets for the payment of his debts, and 
distribution among his heirs, with a right of dower in his 
widow. 

The case befvre us is simply this. In a dispute about a 
parcel of Jand, when both parties claim under the same deed, 
is it competent for one of them to set up title under the deed, 
and in the same breath deny the very terms of it? Is it 
competent for the defendant in error to insist, as she must do, 
that Levi Jackson Lyon acquired title to the land in dispute 
by virtue of the deed of December 6th, 1855, from his father, 
Warner Lyon, and in the very same breath say I claim the 
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Jand by purchase from the Worthingtons who are the legal 
heirs of Levi Jackson Lyon, because the deed recites an un- 
truth as to the paternity of Levi Jackson Lyon, because he was 
not the child of Warner Lyon; his name was not Levi Jack- 
son Lyon, but Levi Jackson Worthington, and Warner Lyon 
could not and did not have for him the natural love and af- 
fection of a father? It seems to us that to state such a pro- 
position isenough. It answers itself. One cannot claim under 
deed and deny its terms. The parties to a deed and their 
privies are estopped by its recitals: McClesky vs. Leadbetter, 
1 Kelly, 557. 

As a matter of course, the recital, to be an estoppel, must 
be something material. Here it is the very -essence of the 
deed. Without the recital it would never have been made. 
Upon the very face of the deed it is stated that the sole and 
only motive of it, is the fact that Levi Jackson Lyon is the 
child of Warner Lyon. ‘To deny this fact, is to strike at its 
very vitals, to destroy its foundation, to make it invalid, as 
without consideration, All deeds made and operating under 
the statute of uses, were, under the English law, required to 
be on their face, for a valuable or a good consideration, Be- 
fore the statute of uses, they did not pass a legal title, they 
were only of force in equity, which enforced them because a 
valuable consideration having been paid, or they having been 
made in fulfillment of a duty to provide for a kinsman, the 
chancellor held the grantor bound in conscience to perform. 
Deeds made only for friendship or good will, stood on a dif- 
ferent footing, and were not enforced by equity for want of 
this ingredient in them to bind the conscience of the grantor; 
and since the statute of uses, which in effect made such deeds 
legal titles, the uniform ruling of the English and American 
courts has been, that deeds of this kind—and all our deeds 
are such—must be for either a valuable or good consideration. 
And our Code, section 2690, has the same provision. A 
good consideration must be the love and affection of either 
blood or marriage: Cruise Digest, (Greenleaf,) book 4, page 
24. Even the affection of a man for his bastard son, is not 





ATLANTA, JULY TERM, 1874. 469 
Thrower vs. Wood. 


sufficient: Blount vs. Blount, 2 Law Reports, 587. See this 
whole subject fully discussed in Shephard’s Touchstone. The 
denial therefore, that Levi Jackson Lyon was the child of 
Warner Lyon, and the assertion that his name was not Lyon 
but Worthington, is a denial of a material part of the deed. 
It is a denial of the declared motive and purpose of the deed, 
and an assertion that its recitals upon that subject are untrue. 
The case, is, in our view, as strictly within the principle of 
an estoppel by deed asa ease can be. It is not only within 
the letter but the spirit of the rule. 

The petitioner in this case, comes into court claiming this 
Jand: Ist. Because the deed says Levi Jackson Lyon was the 
the child of Warner Lyon; and 2d, because he was not the 
child of Warner Lyon, ‘To get the property into the ances- 
tor, it is necessary to show a deed declaring him such child, 
and then to prevent its taking the course the law gives it, if that 
were 80, it is asserted that he was not such child. In our 
judgment this cannot be done. If the plaintiff relies on the 
deed, she cannot at the same time contradict it. She cannot 
come into the Lyon family, and having got property as one 
of it, take it out of the family line by the relationship that 
obtained it. Nor is this view of it met by saying that the 
deed may still be true, under the act of 1855, that is that 
Levi may be the child of Warner as to him, and not the child 
as to the Worthingtons, by construing the act as an adopting 
act, and not a legitimating act. ‘This only shifts the estoppel 
from the deed to the act. The plaintiff below cannot go to 
the act for one purpose and claim title by it, and refuse to 
accept it entirely. Warner Lyon is only himself bound by 
the act because he assented to it,and he would not have done 
this except on its*terms; except upon the assumption of the 
very fact that is now denied. We do not say this defendant 
is bound by this act generally, but we do say she eannot set 
it up to get this land into Levi and then divert it from Lyon’s 
line by denying it. She cannot plead either the act or the 
deed, and deny its material recitals. This act and its recitals, 
and this deed and its recitals, are necessities in order to get 
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the land in dispute into Levi, and it is neither justice to the 
Lyon family, nor is it law to pass it by inheritance out of 
the Lyon family, by denying these recitals, For these rea- 
sons we think this verdict wrong, and that in this case, and 
under the state of facts before the court, the judge erred in 
refusing to charge that the act of 1855 was evidence against 
the plaintiff. As the case stood before the jury, the evidence 
that Levi Jackson Lyon was the lawful child of Warner 
Lyon was conclusive. As against the plaintiffand for the pur- 
poses of this trial, to-wit: a dispute concerning this land, 
the plaintiff had herself, introduced evidence which was con- 
clusive against her upon that question. 
Judgment reversed. 


Lucius C. MircHELL1, trustee, plaintiff in error, vs. JosHua 
Kino, defendant in error. 


1. A verdict in a claim case finding the property levied on not sub- 
ject, is not illegal because the claimant did not show title to but one 
undivided half of the land when the plaintiff neither showed the pos- 
session of the defendant in execution or any title in him, except as to 
the one-half interest, and which claimant p:oved had been previously 
sold at a tax sale and his title under it. 

2. Under the charter and ordinances of the city of Rome in 1863, an ad- 
vertisement by the marshal of a sale under a tax fi fa. for thirty days 
was sufficient. 


Claim. Tax. Rome. Before Judge Bucuanan, Floyd 
Superior Court. January Term, 1874. 


At the July term, 1866, of Floyd superior court, Mitchell, 
as trustee for Minerva E. Hicks, recovered.a judgment based 
on attachment proceedings, against Lewis Campbell .and 
John W. B. Nowlin, to be levied of certain property in the 
city of Rome therein specified. Execution issued, and a levy 
was made on October 9th, 1866. A claim was interposed 
by King. 
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The plaintiff showed title in Campbell to an undivided 
half of the property in controversy. The claimant showed 
title out of him by virtue of a sale made under an execution 
in favor of the Mayor and Council of the city of Rome for 
taxes due for the year 1862, on the first Tuesday in January, 
1863 ; also title in himself from the purchaser at this sale. 
It appeared that the advertisement of the property under 
the levy of the tax execution had only been for thirty days. 

The jury found the property not subject. The plaintiff 
moved for a new trial because the verdict was contrary to 
the law and the evidence, and because the court erred in 
charging the jury that the advertisement of said property for 
thirty days, under the levy of the tax execution, was all that 
the law required. ‘The motion was overruled and _ plaintiff 
excepted. 


Warren AKIN; MitcHEeLL & GLENN, for plaintiff in 
error. 


SmirH & BRANHAM, for defendant. 


TrIPPE, Judge. 


1. One exception is, that the verdict finding the whole 
property not subject was against the evidence, because claim- 
ant only showed title of any sort to one-half. The reply is, 
that the plaintiff did not show title to but one-half in the 
defendants or either of them. Title to one-half was set up 
by the proof as having been in Nowlin, The plaintiff him- 
self proved that Nowlin had conveyed that half to his co- 
defendant, Campbell, before the levy of the attachment. No 
possession was shown in Nowlin or Campbell after the levy. 
Therefore no onus was cast upon thie plaintiff except as to 
the title to one-half. If he met the proof as to that half, he 
was entitled to the verdict finding the whole not subject. _ 
The whole property was levied on and claimed. 

2. The other question is, was the advertisement of the 
levy and sale by the city marshal of Campbell’s half interest, 
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for thirty days, sufficient? It is admitted that under the 
charter and ordinances of the city of Rome, in 1863, such 
sales were governed by the same rules and regulations which 
obtained in cases of sales for taxes due the state, and that the 
law in reference to judicial sales governed such tax sales. 
That law required an advertisement for thirty days where 
property had been returned to the receiver by the owner or 
agent and the tax not paid. But it is claimed that section 
819 of the Code applied to this case. That section is, if the 
property has not been returned by any one, the tax collector 
shall, as soon as it is assessed, issue an execution for the tax, 
and the advertisement of the sale shall be for ninety days. But 
this is not applicable to this case. One witness states that 
he was agent for Campbell, and gave in the property to be 
taxed one year. Another witness states that that agent did 
give it in the year before the sale, that the tax was not 
paid, and that the property was sold to pay it, and the title 
of claimant arises under this sale. If this be so, the law as 
to advertisements for ninety days does not, apply, nor had the 
act in Cobb’s Digest, 1047 and 1048, any application under 
tiie facts of the case, 

Judgment affirmed, 


Mites Hit, plaintiff in error, vs. THE STATE OF GEORGIA 
defendant in error. 





1. An indictment under section 4528 of the Code, prohibiting the carry- 
ing of pistols, etc., to any court of justice, etc., is sufficiently certain 
and full, which alleges that the carrying was ‘‘ to and at a court of jus- 
tice, then in session, in and for the four hundred and twenty-sixth dis- 
trict, Georgia Militia.”’ 

2. Article I., section 14, of the constitution of 1868, which is as follows : 

‘* A well regulated militia being necessary to the security of a free 

state, the right of the people to keep and bear arms shall not be in- 

fringed ; but the general assembly shall have power to prescribe the 
manner in which arms may be borne,’’ does not prohibit the general 
assembly from making it penal to keep and bear arms in the presence 
of courts of justice. 
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Criminal law. Constitutional law. Before Judge Rice. 
White Superior Court. May Term, 1874. 


It is unnecessary to an understanding of this decision, to 
report any facts additional to those stated in the above head- 
notes. 


C. H. Surron; UnpEerwoop & Wiis, for plaintiff 
in error. 


Emory SPEER, solicitor general, by W. B. Tuomas, for 
the state. 


McCay, Judge. 


1. We think the description sufficient. Under our Code, 
if the offense is set out in the language of the Code, that is 
sufficient. The indictment alleges that the pistol was carried 
at, and in the presence of, a court of justice, then in session in 
the four hundred and twenty-sixth district, Georgia militia. 
This is in the very words of the act. What was the name 
and nature of the court is matter of description. It would 
have been well to state it. Though, as the justice’s court is 
the only civil court that can meet at such a place, the words 
used do, in effect, describe the court in question as the jus- 
tice court for that district. 

2. The other question made in this record is a far graver 
one. It is insisted that the act describing the offense charged 
and fixing the penalty, is an infringement of the right of the 
citizens of this state as guaranteed by the constitution of the 
United States and of this state. It is now well settled that 
the amendments to the constitution of the United States of 
March 4th, 1789, are’all restrictions, not upon the states, but 
upon the United States. And this would seem to be the in- 
evitable conclusion from the history of these amendments as 
‘well as from their nature and even their terms. I do not 
myself assent to that other limitation of the legislative pow- 
ers of our general assembly insisted upon in the argument, 

VoL. Li. 31, 











474 SUPREME COURT OF GEORGIA. 
Hill vs. The State of Georgia. 








aud sometimes announced by courts, to-wit: the “higher 
law,” which is appealed to as above even the constitution. At 
last, therefore, if this aet be unconstitutional it must be be- 
cause it is in conftict with our state constitution. Article I., 
section 14, of the constitution of 1868 is as follows: “A well 
regulated militia being necessary to the security of a free 
state, the right of the people to keep and bear arms shall not 
be infringed ; but the general assembly shall have power to 
prescribe by law the manner in which arms may be borne.” 
The act of October, 1870, upon whieh this indictment is 
based, is in these words: ‘No person in said state shall be 
permitted or allowed to carry about his or her person any 
dirk, Bowie-knife, pistol or revolver, or any kind of deadly 
weapon, to any court of justice or any election ground or pre- 
cinct, or any place of public worship, or any other public 
gathering in this state, except militia muster grounds.” 

Were this question entirely a new one, I should not myself 
hesitate to hold that the language of the constitution of this 
state, as well as that of the United States, guarantees only 
the right to keep and bear the “arms” necessary for a militia- 
man. It is to secure the existenee of a well regulated mili- 
tia; that, by the express words of the clause, was the object of 
it, and I have always been at a loss to follow the line of 
thought that extends the guarantee to the right to earry pis- 
tols, dirks, Bowie-knives, and those other weapons of like 
charaeter, which, as all admit, are the greatest nuisances 
of our day. It is in my judgment a perversion of the mean- 
ing of the word arms, as used in the phrase “the right to 
keep and bear arms,” to treat it as including weapons of this 
character. The preamble to the clause is the key to the 
meaning of it. The word “arms,” evidently means the arms 
of a militiaman, the weapons ordinarily used in battle, to- 
wit: guns of every kind, swords, bayonets, horseman’s pis- 
‘tols, etc. The very words, “bear arms,” had then and now 
have, a technical meaning. The “arms bearing” part of # 
people, were its men fit for service on the field of battle. 
That country was “armed” that had an army ready for fight. 
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The call “to arms,” was a call to put on the habiliments of 
battle, and I greatly doubt if in any good author of those 
days, a use of the word arms when applied to a people, can 
be found, which includes pocket-pistols, dirks, sword-canes, 
toothpicks, Bowie-knives, and a host of other relics of past 
barbarism, or inventions of modern savagery of like charac- 
ter. In what manner the right to keep and bear these pests 
of society, can encourage or secure the existence of a militia, 
and especially of a well regulated militia, I am not able to 
divine, But assuming that the guarantee of our state con- 
stitution was intended to include weapons of this character, 
(which, considering that it was made a part of the constitu- 
tion after the decision of Nunn os. The State,in 1 Kelly, is 
not improbable,) we still are of the opinion that the act of 
October, 1870, is not unconstitutional. The practice of carry- 
ing arms at courts, elections and places of worship, etc., is a 
thing so improper in itself, so shocking to all sense of pro- 
priety, so wholly useless and full of evil, that it would be 
strange if the framers of the constitution have used words 
broad enough to give it a constitutional guarantee. Take the 
clause in its largest sense; let the word “arms” include 
weapons of every kind; we think its guarantee would not 
cover so absurd, useless, defiant, and disorderly a practice as 
this act of 1870 forbids. Upon its very front, as we have 
said, the object of the clause is declared to be to secure to the 
state a well regulated militia. Has this declaration no sig- 
nificance? Is the clause to be interpreted without reference 
to it? On the contrary, by the well settled rules for the in- 
terpretation of laws, as well as by the dictates of common 
sense, the object and intent of the law is the prime key to its _ 
meaning. A well regulated militia may fairly mean—“ the 
arms-bearing population of the state, organized under the 
law, in possession of weapons for defending the state, and 
accustomed to their use.” The constitution declares that as 
“such a militia is necessary to the existence of a free state, the 
right of the people to keep and bear arms shall not be in- 
fringed. To effect this end, the right to have arms would 
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seem to be absolute, since without this right, it would not be 
possible to attain the end contemplated, to-wit: an armed 
militia, organized and ready for the public exigencies. But 
it is obvious that the right to bear or carry arms about the 
persons at all times and places and under all circumstances, 
is not a necessity for the declared object of the guarantee; 
nay, that it does not even tend to secure the great purpose 
sought for, to-wit: that the people shall be familiar with the 
use of arms and capable from their habits of life, of becom- 
ing efficient militiamen. If the general right to carry and to 
use them exist ; if they may at pleasure be borne and used 
in the fields, and in the woods, on the highways and bye- 
ways, at home and abroad, the whole declared purpose of the 
provision is fulfilled. The right to keep and to bear arms so 
that the state may be secured in the existence of a well regu- 
lated militia, is fully attained. The people have, or may 
have the arms the public exigencies require, and being un- 
restricted in the bearing and using of them, except under 
special and peculiar circumstances, there is no infringement 
of the constitutional guarantee. The right to bear arms in 
order that the state may, when its exigencies demand, have 
at call a body of men, having arms at their command, be- 
longing to themselves and habituated to the use of them, is in 
no fair sense a guarantee that the owners of these arms may 
bear them at concerts, and prayer-meetings, and elections. At 
such places, the bearing of arms of any sort, is an eye-sore to 
good citizens, offensive to peaceable people, an indication of a 
want of a proper respect for the majesty of the laws, and a 
marked breach of good manners. If borne at all under the 
Jaw, they must be borne openly and plainly exposed to view, 
and under the circumstances we allude to, the very act is not 
only a provocation to a breach of the peace, but dangerous to 
human life. The constitution is to be construed as a whole. 
One part of it is not to be understood in such a sense as will 
militate against another. It is as well the duty of the gen- 
eral assembly to pass laws for the protection of the person 
and property of the citizen as it is to abstain from any in- 
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fringement of the right to bear arms, The preservation of 
the public peace, and the protection of the people against 
violence, are constitutional duties of the legislature, and the 
guarantee of the right to keep and bear arms is to be under- 
stood and construed in connection and in harmony with these 
constitutional duties, 
Section 5 of the bill of rights is in these words: “ The right 
_of the people to appeal to the courts, to petition government in 
all matters and peaceably to assemble for the consideration of 
any matter, shall not be impaired.” Is this section violated 
if the courts are not always in session? If the legislature 
restrict the appeal to certain times and places, and under 
certain reasonable conditions necessary for the public good ; 
if it pass a statute of limitations, or regulate the rules of 
evidence or provide that one judgment of the court shall 
be conclusive, all these are limitations upon the right to 
appeal to the courts. But they are necessities of society, and 
are enacted because this guarantee of the right to appeal to 
the courts is not all of the constitution, and is to be construed 
in reference to the fact that there are other duties cast upon 
the legislature besides keeping this right of appeal to the 
courts unimpaired. So, too, of the right to petition gov- 
ernment upon any matter.. Has a witness upon the stand, 
or a juryman in the box, a right to quit his post of duty 
and obstruct the progress of business by devoting himself 
to the preparation of a petition to the government for a 
redress of grievances? So, too, there isa guarantee of the 
right of the people peaceably to assemble for the considera- 
tion of any matter. May they assemble any where, on any 
Jand, in any house, and that against the consent of the owner ? 
Obviously, all these provisions and guarantees are to be con- 
strued in reference to their nature, and to other clauses and 
other duties of the constitution. One guarantee is not to 
swallow up all others, but each’ is to be construed reasonably 
in reference to its plain intent, and in reference to other du- 
ties cast upon the legislature, and other rights guaranteed to 
the people. The right to go into a court-house and peace- 
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fully and safely seek its privileges, is just as sacred as the 
right to carry arms, and if the temple of justice is turned into 
a barracks, and a visitor to it is compelled to mingle in a 
crowd of men leaded down with pistols and Bowie-knives, 
or bristling with guns and bayonets, his right of free access 
to the courts is just as much restricted as is the right to bear 
arms infringed by prohibiting the practice before courts of 
justice. 
The right peaceably to meet and worship God, or to vote 
for public officers, or to do any other public duty, are rights 
just as sacred, just as solemnly guaranteed, and just as neces- 
sary for the existence of a free state as the right to bear arms, 
and either of them is seriously interfered with if it is the 
right and the eustom of “people” to attend such meetings 
armed as though for battle. Under such circumstances those 
assembled are under the protection of the law. They are 
met at the command or under the permission of the law, 
and it is a high constitutional duty of the state to protect 
them, to see that good order is preserved, and that they may 
perform the purpose of their assembling unmolested by terror, 
or danger, or insult. To suppose that the framers of the 
constitution ever dreamed, that in their anxiety te secure to 
the state a well regulated militia, they were sacrificing the 
dignity of their courts of justice, the sanctity of their houses 
of worship, and the peacefulness and good order of their other 
necessary public assemblies, is absurd. To do so, is to assume 
that they took it for granted that their whole scheme of law 
and order, and government and protection, would be a failure, 
and that the people, instead of depending upon the laws and 
the publie authorities for protection, were each man to take care 
of himself, and to be always ready to resist to the death, then 
and there, all opposers. We do not so believe, and we are 
not ready so to suppose. On the contrary, we take it for 
granted that they meant what they have said, and that in 
guaranteeing the right to keep and bear arms, they never 
dreamed they were authorizing practices, common enough, it 
is true, among savages, and not unusual even in the olden . 
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time, when every man was at war with his neighbor, but 
utterly useless and disgraceful in a well ordered and civilized 
community. We suppose that in view of what they deemed 
a necessity ofa free state, to-wit: the existence of a well 
regulated militia, they guaranteed to the people, not only the 
right to have and keep arms, but the right so to use them as 
to become familiar with that use, so that when an exigency of 
the state arose, they. would be ready and capable for its de- 
fense. And we are driven, for these reasons, to the conclu- 
sion, that the right to keep and bear arms is not infringed if 
the exercise of it be by law prohibited at places and times 
when a proper respect for the majesty of the law, a sense of 
decency and propriety, or the danger of a breach of the peace, 
forbid it. 

We have thus far considered the question as though the 
provision referred to had no other limitations than those de- 
duced from the preamble, from the nature of the right and 
from the other duties cast by the constitution upon the legis- 
lature. But it must be remembered that as a qualification to 
the very guarantee itself, it is expressly and in terms provi- 
ded, that “the general assembly may prescribe the manner in 
which arms may be borne.” It is contended that this is only 
a permission to the legislature to prohibit the carrying of 
arms secretly upon the person. But it seems a very unfair 
criticism upon the language used so to confine it. One can- 
not help inquiring why, if this alone was the intent, apt and 
proper words expressing it, were not used. It would have 
been more simple and more apt to say “but the legislature 
may prohibit, by law, the carrying of arms secretly upon the 
person.” Instead of this, the words used are “the legislature 
may prescribe the manner in which arms may be borne,” 
implying more than one prohibition, and conveying the idea of 
various restrictions upon the general guarantee. If the words 
“manner of bearing arms” covers only the particular way in 
which they may be carried upon the person, as openly or se- 
cretly, on the shoulder or in the hand, etc., it would be ille- 
gal for the legislature to prohibit one from going into a crowd 
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with a loaded pistol cocked and capped and set with a hair 
trigger, since this would not be a restriction on the mode of 
carrying, but upon the kind of pistol carried, and yet we 
doubt if any court would hesitate to say that such an act 
might not be prohibited, nay, it would, under the general 
rules of law, be a piece of criminal negligence, that in case of 
an accident, causing death, would go far to make the offender 
guilty of murder. We do not think the words “ manner of 
bearing arms,” have any such confined and limited signifi- 
cation. The words are used in their ordinary signification, 
and were intended to limit the broad words of the previous 
guarantee. Those words had granted the right “to keep and 
to bear arms.” As we have seen, the object of the provision 
was to secure to the state a well regulated militia. The sim- 
ple right to carry arms upon the person, either openly or se- 
cretly, would not answer the declared purposes in view. Skill 
and familiarity in the use of arms was the thing sought for. 
The right to “tote” them, as our colored people say, would 
be a bootless privilege, fitting one, perhaps, for playing sol- 
dier upon a drill ground, but offering no aid in that knowl- 
edge which makes an effective, to-wit: a shooting soldier. To 
acquire this skill and this familiarity, the words “bear arms” 
must include the right to load them and shoot them and use 
them as such things are ordinarily used, so that the “ people” 
will be fitted for defending the state when its needs demand; 
and when the constitution grants to the general assembly the 
right to prescribe the manner in which arms may be borne, 
it grants the power to regulate the whole subject of using 
arms, provided the regulation does not infringe that use of 
them which is necessary to fit the owner of them for a ready 
and skillful use of them as a militiaman. Any restriction 
which interferes with this is void, whether it relates to the 
carrying them about the person, or to the place or time of 
bearing them. 

The manner of bearing arms includes not only the par- 
ticular way they may be carried upon the person, that is 
openly or secretly, on the shoulder or in the hand, loaded or 
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unloaded, cocked or uncocked, capped or uncapped, but it 
includes, also, the time when, and the place where, they may 
be borne. It is no reply to this view of the subject to say 
that if the legislature may do this, they may, in effect, pro- 
hibit the carrying them altogether. The same reply may be 
made to the admitted right to prescribe the manner of carry- 
ing arms upon the person. If the legislature were to say 
arms shall not be borne on the shoulder, nor in the hands, or 
on the arms, but they shall only be borne strapped or fastened 
upon the back, this would be prescribing only the manner, 
and yet, it would, in effect, be a denial of the right to bear 
arms altogether. The main clause and the limitation to it 
are both to be construed reasonably, and in view of the de- 
clared object of the provision. Any act would violate it that 
militated against the purpose, and no act is in violation of it 
that leaves the citizen the right to keep arms, and so to carry 
and use them as will render him familiar with their use, so as 
that he will be prepared for public service as a militiaman 
when needed. Within their limits, the legislature may pre-’ 
scribe the manner of bearing arms, including in this manner 
the mode in which they shall be carried upon the person, and 
the time, place and circumstances in which they may be 
borne. Nor is this an unfair or unusual sense of the word 
manner. In that “well of English undefiled,” the common 
version of the Bible, from whence, without question, the great 
mass of our people get the use and meaning of words, more 
than from any other example, the word manner is often used 
in this signification. 

In Numbers, 9th chapter, 14 verse, it is commanded that 
a stranger shall keep the passover according to the manner 
thereof, to-wit: as described in the 11th verse of the same 
chapter ; and in Exodus, 12th chapter, 3-11: “On the 14th of 
the second month, at even, in a house, with the loins girded, 
the shoes on the feet, a staff in hand and in haste.” So in the 
4th chapter of Ruth, Boaz had, with his kinsman, gone to 
the gate of the city into the presence of the elders, and there, 
his kinsman, had pulled off his shoe to Boaz, in order to re- 
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lease his claim upon certain land which had belonged to the 
family of Ruth’s husband; and the 7th verse says: “ Now 
this was the manner in former times in Israel concerning re- 
deeming and changing, and confirming all things.” 

In Deuteronomy 25th chapter, 7th and 9th verses: This 
‘*manner” is prescribed in detail, and includes the place, the 
persons present and the special act to be done, to-wit : pull- 
off the shoe, and passing it. So in 1st Samuel 8th and 9th 
verses, Samuel undertakes to tell the Jews “the manner of 
the king” they were longing for, and he proceeds to present 
him as a tyrant who would do as he pleased with their sons 
and daughters, their servants and their lands and themselves. 
So Christ was buried as the manner of the Jews was to bury, 
including the time and place, the spices and the tomb: John 
19th chapter and 40th verse. So the water-pots, the con- 
tents of which were turned into wine, were after the “ man- 
ner of purifying of the Jews:” John 2d chapter and 6th 
verse. So it is said in Hebrew, Ist chapter and Ist verse: 
“God who, at sundry times and in divers manners, hath spoke 
to your fathers by the prophets.” This, without doubt, includes 
not only when he spoke to Moses, ‘‘ mouth to mouth appa- 
rently, and not in dark speeches,” but when he revealed him- 
self by dreams or visions, by his finger on the tables of stone 
on the mount, or by Urim and Thummin, in the holy place. 
And it will be found that the “ manner” of doing a thing 
often, both in looks and in speech, includes the time and 
place as well as the precise detail of the special act itself. If 
I were to ask an old farmer his manner of sowing turnips, is 
it supposable that he would leave out the time, the dark 
nights in August, or the character of the land, and the mode 
of preparing it? We think, therefore, that under the power 
expressly granted to prescribe the manner in which arms 
may be borne, the legislature may prescribe, not only that 
they shall be borne openly and plainly exposed to view, but 
that it may prohibit the bearing at such times and places, and 
under such circumstances, as is necessary for the preservation 
of the peace, the protection of the person and property of the 
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citizens, and the fulfillment of the other constitutional duties 
of the legislature, provided the restriction does not interfere 
with the ordinary bearing and using arms, so that the “peo- 
ple” shall become familiar with the use of them. 

_ Judgment affirmed. 


Ropert C. Patrerson, plaintiff in error, vs. WILLIAM 
BaG.ey, defendant in error. 


When the levy in a claim case was dismissed by the court, with judgment 
for cost for claimant, although it be for a cause which may not bea 
legal ground for the dismissal of the levy, yet the plaintiff in execu- 
tion cannot proceed to the trial of the claim case under the same levy, 
unless this order of dismissal be set aside or reversed. 


Claim. Execution. Judgment. Before- Judge JAMES 


Jounson. Chattahoochee Superior Court. March Term, 
1874. 


On March 17th, 1869, an execution in favor of Robert C. 
Patterson against George H. Kelly et al., for $95 00 princi- 
pal, $15 50 interest and costs, based on a judgment rendered 
by the superior court of Chattahoochee county, on Mareh 
29th, 1861, was levied upon certain lands as the property of 
Kelly. A claim was interposed thereto by William Bagley. 
Upon the trial of the issue thus formed it appeared that at 
the September term, 1871, of said court, an order was passed 
dismissing said levy, because no affidavit of the payment of 
taxes had been filed, and directing a judgment for costs in 
favor of the claimant. It was insisted by counsel for plain- 
tiff that said order, having been based on an unconstitutional 
Jaw, was null and void, and that said levy was not affected 
thereby. The court held that there was no case before it ; 
that said levy had been dismissed by said order, and that it 
could do nothing in the premises. - To which ruling plaintiff 
excepted. 
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LitrLe & Crawrorp; H. Bussey, by brief, for plaintiff 
in error. 


E. G. Rartrorp; B. A. THornton, by brief, for defend- 
ant. 


TrIPPE, Judge. 


The court below held that as the levy had been dismissed 
by the judgment of the court, although a reason not good in 
law might have been assigned, yet as long as that judgment 
remained unreversed or was not set aside, there was no case 
in court; that the claim case was disposed of by the dismissal 
of the levy; and further, that a judgment was not void sim- 
ply because a wrong reason was given for it. The subject 
matter before the court was the levy, the claim, and the issue 
growing out of it. The court had jurisdiction of all that, 
and a judgment rendered thereon was not void because a 
ground not good in law was assigned as a reason for it. If 
the pleadings are so defective that no legal judgment can be 
rendered, the judgment may be arrested or set aside. Or 
when a judgment has been rendered either party may move 
in arrest thereof, or to set it aside for any defect not amenda- 
ble which appears on the face of the record or pleadings. A 
motion in arrest must be made during the term at which the 
judgmeut was obtained. A motion to set it aside may be 
made at any time within the statute of limitations: Code, 
sections 3587, 3588, 3589. None of these sections make such 
a judgment void, a nullity. Where they are not void, the 
proper steps should be taken either in arrest-or to set them 
aside. A case dismissed is out of court, although an errone- 
ous reason is assigned for the dismissal, and the proper pro- 
ceedings must be taken in order to avoid its effect. 

Judgment affirmed. 
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Wofford vs. Gaines. 


Nancy S. Worrorp, plaintiff in error, vs. SuSAN GAINES, 
defendant in error. 


1. When a promissory note, given for land, and payable to the vendor 
and negotiable, went into the hands of a third person, and whilst he was 
the owner of the same it was renewed by the maker and a party added 
as security and the new note made payable to the holder: 

Held, that this is not such a novation of the origival contract as that a 
homestead laid off in the land, is not subject to be levied on and sold to 
satisfy a judgment founded on the renewed note. The debt is still for 
the purchase money of the land. 

2. A homestead laid off under the act of 1868, is subject to debts con- 
tracted prior to July, 1868. The judgment setting the homestead apart, 
does not conclude creditors to whose debts the homestead is subject, 
and the debtor takes it, cum onere. 


Homestead. Novation. Promissory notes. Before Judge 
McCurtcHen. Bartow Superior Court. December Adjourned 
Term, 1573. 


An execution in favor of Susan Gaines against Wade H. 
Wofford, was levied upon certain realty which was claimed 
by Nancy 8. Wofford. Upon the trial of the issue thus 
formed the following facts appeared : 

In the year 1850, Wade H. Wofford purchased the land 
in controversy from James Gaines, giving two negotiable 
notes therefor, each in the sum of $500 00. These notes 
were renewed at different times and payments made thereon, 
until the debt assumed the shape of one note in the hands of 
Aaron Gaines. This note was again renewed by the maker 
and security given. This instrument was purchased by the 
plaintiff and again renewed to her, Robert Rogers being 
given as security. Suit was brought thereon, judgment ob- 
tained and the execution levied upon the land in controversy. 
The claimant had the same set apart to her as a homestead 
under the act of 1868. 

The court charged the jury as follows : “If you find that 
the defendant in fi. fa., bought the land from James Gaines 
and gave his notes for the purchase money, and that these 
notes were afterwards renewed, no matter how often they 
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were renewed, nor how many new parties were introduced, 
provided the defendant Wade H. Wofford always remained 
as maker of such -notes, such renewed notes would still be 
for the consideration money of the land, in the meaning of 
our constitution, so long as the consideration of the new notes 
can be thus traced, by renewal, back to the original notes 
which were given for the land.” 

To this charge the claimant excepted. 

The court refused to charge as follows: “If the land has 
been set apart by the judgment of the court of ordinary to 
claimant as a homestead, the plaintiff is concluded by such 
judgment exempting the land from levy and sale, notwith- 
standing the debt is older than the constitution of 1868, and 
the law passed in pursuance of the same. The plaintiff has 
had her day in court when the homestead was applied for and 
granted, either with or without objection from her.” 

To this refusal the claimant excepted. 

The jury found the property subject. Error is assigned 
upon each of the above grounds of exception. 


JouN W. Worrorp, for plaintiff in error. 


A. Jonnson; WARREN Akin; A. M. Fours, for de- 
fendant. 


McCay, Judge. 


1. The common law idea of a novation, is when A is in- 
debted to B, and B to C, and by mutual agreement B is 
dropped out, and in consideration of this, A becomes debtor 
to C. In this way it was competent as it were to transfer a 
chose in action. This is the novation of the Code, section 
2724 ; a new person is introduced to whom the obligation is 
due. In the case before us, the note was payable to the payee 
or bearer. It is admitted that if the renewal had been to 
the original payee, though a security was added, there would 
have been no such novation as made a new contract. But 
when the renewal was made the note belonged to the hearer, 
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and the question is, did the renewal to him alter the case ?’ 
We think not. The note was payable to him. He was con- 

tracted with, in terms, at the giving of the note. This has 

been formally held by the supreme court of the United States 

in reference to the jurisdiction of the United State courts, in 

suits brought by holders of notes payable to bearer. And 

this is a fair view of the nature of such a contract. The 

maker, in terms, contracts to pay to the bearer. When the 

note goes into the hands of the bearer he is the party to it. 

If it be renewed, it is renewed with one of the parties to it, 

and the renewal is simply a contract fixing a new day as to 

the same matter and with no new or different consideration. 

No new party to whom the obligation is due is introduced. 

We think, therefore, this was no such novation as made this 

a new debt not in existence in July, 1868, at the adoption of 
the homestead law. . 

2. We are clear that under the decision of the supreme 
court in Gunn vs. Barry, the land is subject to the debt. There 
is nothing in the judgments setting the homestead apart that 
affects the question. The homestead is good, subject to the 
debt, as it is to other excepted debts. Had the holder of this 
debt made the issue that the land could not be set apart as 
against him, and submitted to a decision that it could, he 
would be barred. But he was not bound to do this; he had 
a right to stand by, let the homestead be set off, considering 
that it was laid off subject to his debt. This has been our 
uniform holding as to all the exceptions. And at last, that 
is all that is claimed here. It is not denied that there is a 
homestead, but that it is good against this debt. It is insisted 
that this is an excepted case, that the homestead was laid off 
subject to it. - We think the judgment ought to be affirmed. 

Judgment affirmed. . 
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Campbell vs. The Atlanta and Richmond, ete., Company. 





JAMES M. CAMPBELL, plaintiff in error, vs. THE ATLANTA 
AND Ricumonp Arr Lineé Rartroap Company, defend- 
and in error. 


1. In the case of an injury to an employee of a railroad company, caused 
by the running of a train, whilst the burden is on the company to prove 
that it used proper care and diligence, it is necessary for the plaintiff 
to show that the injury was caused without fault or negligence on his 
part. 

2. The judge before whom the case was tried being dissatisfied with the 
verdict, and he having granted a new trial, this court cannot say that 
the evidence was such as to show that there was an abuse of discretion 
by thé court below, and we are of opinion that there should be another 
investigation of the case. 


Railroads. Presumption. New trial. Before Judge Rice. 
Gwinnett Superior Court. September Term, 1873. 


James M. Campbell brought case against the Atlanta and 
Richmond Air-Line Railroad Company for $10,000 00 dam- 
ages, alleged to have been sustained by him through the 


negligence of the defendant. The record fails to disclose any 
plea. The evidence made the following case: 

On November 22d, 1872, the plaintiff was in the employ- 
ment of the defendant as a track-raiser, receiving wages at 
the rate of $100 for each day he worked, out of which 
he was to board himself. By direction of the officers of the 
defendant, at the time of the injury, he was, with other em- 
ployees, engaged in distributing telegraph poles along the line 
of the road. The poles were thrown off of the cars, ata 
signal from the foreman, as the train moved slowly along. 
Those engaged in the work stood on the poles which remained 
on the cars, and from this fact their foothold was very un- 
steady. to throw each pole successfully from the cars, it was 
necessary to raise it above the standards which were located 
along the sides. Plaintiff was near the centre of the car at 
the time of the accident. The pole was raised, and at the 
signal from the foreman, was thrown, but the end at the rear 
of the car failed to clear the standards. The front end went 
over and struck the ground about eight feet from the cross- 
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ties, and as the train moved on the pole swung round against 
the middle standard., Plaintiff took hold of the pole and 
held it until it threw him off the car on to the ground and 
fell on top of him. The poles were round, from twenty-four 
to twenty-six feet long, from ten to twelve inches through at 
the butt end, and tapered off. The foreman immediately 
jumped off the car and took the pole off plaintiff. He was 
lying on his back and side, his eyes rolled back, frothing at 
the mouth and senseless. He was carried to Duluth, and on 
the way to that point requested some one to fan him. Had 
he stepped over the pole as it was swung around by the mov- 
ing of the train he would not have been hurt. Whether this 
could have been done, taking into consideration the insecurity 
of his footing, was a matter of some doubt. The fault, if 
any, was with the employees at the rear of the car, who failed 
to clear the standard with their end of the pole. The plain- 
tiff was twenty-two years of age at the time of the injury, 
healthy and sound in every particular. His memory, sight 
and speech have been impaired seriously therefrom, probably 
for life. Is compelled to use a stick to feel his way in walk- 
ing and to wear deep colored glasses to protect his eyes, Is 
unable to do any work. Has no property and is utterly de- 
pendent upon his labor for a support. He testifies that he 
supposed the injury was caused as much by his own fault as 
by that of others, if there was any fault at all. His board 
was proven to have been worth about $12 00 per month. 
The probable duration of his life was shown by the insurance 
tables, to be about forty years longer. He had no family. 
His physicians’ bills were paid by the defendant. 

Hill, a witness introduced by the plaintiff, stgted that the 
injury resulted from the fault of the plaintiff as much as of 
any one else; that it was a pure accident. 

The jury found for the plaintiff $4,500 00. The defend- 
ant moved fur a new trial because the verdict of the jury 
was contrary to law and evidence, and because the damages 
assessed were excessive. The motion was sustained and plain- 
tiff excepted. 

VoL, Lit. 32, 
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Wiyn & Siumons; W. W. CLark; HIttyer & Bro- 
THER, for plaintiff in error. ° 


James P. Simvons; Jasper N. Dorsey; CoLtier & 
Son, for defendant. 


TrIPPE, Judge. 


Under section 3033 of the Code, an employee of a rail- 
road company would not be entitled to recover damages for 
an injury sustaived by him, caused by the negligence of other 
employees of the company. Without sections 2083 and 
3036, he would be under the common law rule, and could 
not maintain an action. Section 3033 puts the burden upon 
the company in all cases where damage is done by the run- 
ning of its train, to make it appear that its agents have used 
all ordinary and reasonable care and diligence. Section 3036, 
in giving a right to employees which they did not have, says, 
if the person injured is himself an employee of the company 
and the damage was caused by another employee, and with- 
out fault or negligence on the part of the person injured, his 
employment by the company shall be no bar to the recovery. 
Construing these sections together, their true intent and 
meaning is, that whilst the company must prove that its 
agents have used proper care and diligence, it is necessary for 
the employee who sues, to show that the injury was caused 
without fault or negligence on his part. In such a case, the 
contest is between an employee and the company on account 
of alleged negligence on the part of other employees. The 
construction we give the provisions of the Code quoted, 
makes it incumbent on both sides, to show the discharge of 
their duty. On the part of the plaintiff, that he was without 
fault or negligence, to entitle him to recover; and on the part 
of the company, that its agents, the other employees, were 
not wanting in care and diligence, to entitle it to a successful 
defense against a claim for damages, for which it otherwise 


would be liable. 
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2. The judge before whom the case was tried was dissatis- 
fied with the verdict and granted a new trial. Wedo not 
feel authorized to say he abused his discretion, and are of 
opinion that there should be another investigation of the case. 

Judgment affirmed. 


James M. Davant, executor, e¢ al., plaintiff in error, vs. 
RicHarD G. CARLTON, defendant in error. 


1. Where, on a motion to set aside a judgment on the ground that the de- 
fendant had never been served with process, and had not appeared or 
acknowledged service, it appeared in evidence on the trial of an issue 
formed in the matter, that there was a due return by the sheriff of per- 
sonal service: 

Held, that it was error in the court to refuse to charge the jury, that un- 
der the law it required the strongest evidence to overcome the effect of 
the sheriff’s entry, and to charge in lieu thereof that the sheriff’s en- 
try was prima facie evidence, but like other presumptions it might be 
rebutted by proof. 

2.. Where there wasa confession of judgment by an attorney of the court, 
whose name was marked on the bench docket, and seven years had 
elapsed, and the attorney was dead, it should require the strongest 
testimony to show want of authority of the attorney, and even then it 
ought to appear by the oath of the defendant that he had a good de- 
fense, and what that defense was. 


Judgments, Service. Presumptions. Attorneys. Before 
Judge BarrLerT. Greene Superior Court. March Term, 
1874. 


This case is sufficiently reported in the above head-notes. 
Reese & REEsE, for plaintiffs in error. 


P. B. Roprnson; M. W. Lewis & Son; C. L. Bart- 
LETT, for defendent. 
McCay, Judge. 


1. By the common law, the entry of the sheriff, in a case 
like this, was conclusive: Higgs vs. Huson, 8th Georgia, 321, 
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The party injured, if the return was false, had his remedy 
against the sheriff. Our Code, section 3340, provides that 
the entry of service is traversable. The evils of such a prac- 
tice, at least, after judgment, are so manifest, especially since 
the defendant may now be a witness, that we think the public 
interest requires the strongest proof that the entry is false, 
before it should be set aside. That same public policy that 
made such an entry conclusive, should, now that it is made 
traversable, give-sit bigh rank as evidence when it is sought 
to be contradicted. The statute itself, Code, section 3340, 
declares that unless done at the next term afier the party has 
notice of it, he cannot do it afterwards. The negative state- 
ment of a party that he never was served, bears no compari- 
son in strength with the entry itself. It is, in the first place, 
the sworn entry at the time, of an officer of the court, with 
no interest to enter contrary to the fact, and with no motive 
or even occasion to do so. If the entry be untrue, he is liable 
for damages as well as punishment. ‘That the sheriff cannot 
now call up the act of service, is very natural, and is of but 
very slight importance, and that the defendant can say posi- 
tively that this service was not made seven years ago, is more 
than most men would be willing to say in the face of this entry. 
State it as strongly as he may, it is, at last, only negative testi- 
mony ; a statement that he does not remember to have been 
served ; true, he says, in terms, he was not, but all he can mean 
is that he has no memory of it. The reasons he gives are only 
arguments why his failure to remember the fact should have 
strength. If an entry of service by the sheriff is to be set 
aside by the oath of the defendant seven years after it is made, 
then a judgment is but a poor record. As we have said we 
think, in the nature of things, such an entry is very strong 
evidence, and whilst it is impossible to fix accurately its weight 
as compared with other evidence, we think it is entitled to at 
least the dignity asked for it in the charge requested. It 
should only be set aside on very satisfactory proof of its in- 
correctness. It should require the strongest testimony to re- 
but it. 
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2. As tothe second point in this case, to-wit: the confes- 
sion, it is to be looked at in two aspects. If assuming there 
was no service, the entry of answer, and the confession, are 
to be taken as a waiver; then, perhaps, under the proof in 
this case, this confession may not have been made under such 
circumstances as would give it that effect. But assuming 
the entry of the sheriff to be true, and the court to have had 
jurisdiction by notice to the defendant, we think the provis- 
ions of the Code, section 411, should be construed very 
strictly against the party complaining of the waut of author- 
ity. The statute says that the court must be fully satisfied that 
such allegation of want of authority is true, and when so 
satisfied, it may relieve the party from the consequences of his 
acts. Assuming, as we have said, that the sheriff’s return is 
true, the confession is a small matter—there was a judgment 
by defauult—no plea—and the verdict would have been a mere 
matter of form. It is our opinion, that in such a case, the 
court ought to require proof of merits. If a defendant asks 
relief from the unauthorized act of an officer of court, he 
should show what were the consequences of the act. He 
should show that he is hurt and how. Had he a defense? 
What was it? If the thing sought to be relieved against is 
a mere form, the court will not alter its records, Should, 
therefore, this be fuund not to be a false return, then to take 
advantage of the assumed want of authority of the attorney, 
itshould appear that the defendant has been injured, and how, 
and the injury must be real; had hea good defense, and 
what? 

Judgment reversed. 


Satmons & ALEXANDER, plaintiffs in error, vs. Hoyt & 
JONES, defendants in error. 


A promissory note payable ‘‘at Hoyt & Jones,’’ does not, upon its face, 
show that it was made for the purpose of negotiation at a chartered 
bank. Nor isthe faet that suit thereon is brought against the indorsers 
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by Hoyt & Jones, and who are described in the declaration as ‘ lately 

bankers doing business under the name, style and firm of Hoyt & 

Jones,’’ sufficient to prove that Hoyt & Jones is a chartered bank, 

although protest fee is claimed in the petition. 

Promissory notes. Indorsers, Protest. Before Judge 
Hopkins. Fulton Superior Court. April Term, 1874. 


Hoyt & Jones, “ lately bankers doing business in the city 
of Atlanta,” brought assumpsit against Salmons & Alexan- 
der, as indorsers upon a note made by Chapley B. Wellborn, 
dated October 21st, 1871, and due at thirty days, for $500, 
payable at “ Hoyt & Jones.” Plaintiffs, in their declaration, 
also claimed $3 25 for noting and protesting. The defend- 
ants pleaded that said note was made for negotiation ata 
ehartered bank, to-wit: the bank of said plaintiffs, in said 
county, and no notice of non-payment and protest was given 
to them as required by law. 

Plaintiffs introduced the note in evidence and attempted 
to prove protest and notice, but failed. The defendant moved 
for a non-suit. The motion was overruled and defendants ex- 
cepted, 

The court charged the jury that protest and notice were 
unnecessary unless the evidence showed that the note was 
payable at a chartered bank. 

The jury found for the defendants. The plaintiffs moved 
for a new trial because the verdict was contrary to law, the 
charge of the court, and the evidence. The motion was sus- 
tained and the defendants excepted. 

Error is assigned upon each of the above grounds of ex- 
ception. 


A. W. Hamnonp & Son, for plaintiffs in error. 
JoHN M. CiarK & Son, for defendants. 
TripPE, Judge. 


The note on which suit was brought was payable at “ Hoyt 
& Jones.” The action is in the name of “Henry O. Hoyt 
and Darwin G. Jones, lately bankers doing business in the 
city of Atlanta, under the name, style and firm of Hoyt & 














ATLANTA, JULY TERM, 1874. 495 
Mayor and Council of Athens vs. Long et al. 


Jones.” The exception is that there was error in the court’s 
granting a new trial, because there was no proof of a pro- 
test for non-payment, and notice thereof, to the indorsers, 
after a verdict for the defendants. No protest of such 
papers is necessary unless they “are made for the pur- 
pose of negotiation, or intended to be negotiated at a char- 
tered bank :” Code section 2781. This note is certainly not 
on its face payable at a chartered bank. Hoyt & Jones are 
not even in it called “bankers.” In the declaration they are 
called “lately bankers, doing business, etc., under the name, 
style and firm of Hoyt & Jones.” A coporation does not sue 
in the individual name of the corporators as these plaintiffs 
do, nor can it be properly called a firm. The use in the de- 
claration of the words “lately bankers, using the firm, style,” 
etc., does not raise the presumption that they were a char- 
tered bank. We know of no statute, state or federal, mak- 
ing “ Hoyt & Jones” a corporation ora chartered bank. Nor 
does the fact that a protest fee is claimed in the declaration, 
show it. They are not entitled to recover it, it is true, be- 
cause they are not chartered. The mere claim of such a fee 
does not burden them with all the rules applicable to a char- 
tered bank. It isa well known fact, that protests are con- 
tinually being made, of papers not required by law to be 
protested for non-payment, and in suits brought upon them, 
the protest fee is claimed. It would be a hard rule that im- 
poses upon such plaintiffs the strict legal regulations appli- 
cable to banks proper. 
Judgment affirmed. 


Mayor AND CounciL OF THE City OF ATHENS, plaintiff in 
error, vs. CRAWFORD W. Lone et al., defendants in error. 


The judgment of a superior court rendering a mandamus absolute, can- 
not be brought up by writ of error to this court under sections 3213, e¢ 
seq., of the Code, in reference to injunctions and other extraordinary 

remedies in equity. (R.) 
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Clark vs. Pearson et al. 


Mandamus. Practice in the Supreme Court. Before the 
Supreme Court. July Term, 1874. 


This case was sought to be brought up to this court under 
the provisions of the Code in reference to injunctions and 
other extraordinary remedies in equity. The bill of excep- 
tions was filed to a judgment making a mandamus absolute. 
Counsel for plaintiff in error meved to have the case entered 
on the docket for the present term. The motion was over- 
ruled, the court enunciating the principle embraced in the 
above head-note. 


Coss, Erwin & Cops; T. W. Rucker; S. P. Tuur- 
MOND, for plaintiff in error. 


Speer & Tuomas, for defendants. 


WarrEN J. Cuark, plaintiff in error, vs. JONATHAN 
PEARSON ef al., defendants in error. 


Where the records of the inferior court of a certain county, when sitting 
for ordinary purposes, show that administration was granted on the 
estate of ‘Jonathan Pearson, late of this county, deceased ;’’ and it ap- 
pears in proof that the Jonathan Pearson, who is the party plaintiff in 
the action on trial, was a resident of such county a a years prior to 
the grant of administration : 

Held, that there was prima facie evidence of the identity of the deceased 
person with the plaintiff; and the force of such evidence is strength- 
ened, when it is not answered by the plaintiff, or by those who use his 
name for the assertion of their claims. 


Ejectment. New trial. Newly discovered evidence. Be- 
fore Judge Hopxins. DeKalb Superior Court. March 
Term, 1874. 


This case was a common law action of ejectment in the 
name of Doe, upon the demises of William Ezzard, as ex- 
ecutor of Merrell Collier, deceased, and of Eli J. Hulsey, 
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against Roe, and Warren J. Clark, tenant in possession, for 
a portion of a Jot of land in DeKalb county. The suit was 
commenced on March 4th, 1872. At the September term, 
1873, a demise was added in the name of Jonathan Pearson, 
in reference to which evidence was alone introduced upon the 
trial, and upon which the plaintiffs solely relied for a recov- 
ery. The defendant pleaded the general issue and the statute 
of limitations. 

The jury found for the plaintiffs, The defendant moved 
for a new trial upon the following, among other grounds: 

Because the defendant has discovered since the trial of said 
case, that he can show by the records of the court of ordin- 
ary of Wilkinson county, and other competent evidence, that 
Jonathan Pearson died in the year 1839 or 1840. 

In support of this ground were the usual affidavits of de- 

fendant and his counsel as to diligence, ete. Also the affi- 
davit of Wiley Holland, made in Wilkinson county, to the 
effect that he knew Jonathan Pearson in his lifetime, and 
that he died in 1839 or 1840. Also an exemplification from 
the records of the inferior court of Wilkinson county, sitting 
for county purposes, showing the appointment of Joel Rivers, 
as administrator upon the estate of Jonathan Pearson, de- 
ceased, on March 2d, 1840. 
_ The title upon which the plaintiff relied for a recovery, 
was a grant from the state to Jesse Brown, Sr., of Wilkinson 
county, of date January 13th, 1826, and a deed from said 
Brown to Jonathan Pearson, of the same county, of date Jan- 
uary 14th, 1826. 

The court overruled the motion upon the ground that the 
newly discovered evidence would not probably have changed 
the result. To which ruling the defendant excepted. 


L. J. Winn; Hitiyer & Broruer, for plaintiff in error. 


WILLIAM Ezzarp, for defendants. 
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Tripre, Judge. 


The recovery was had on the demise of Jonathan Pearson, 
The motion for a new trial is on the ground that Pearson 
was dead at the time of trial, and that the fact was not known 
to the defendant until afterwards. The question in the case 
is, was there such proof of the identity of Jonathan Pearson, 
the plaintiff, with the one proven to be dead, as to entitle 
the movant to a new trial, or to set aside the verdict. The 
deed introduced by plaintiff below from the drawer to Jona- 
than Pearson, describes Pearson as residing in Wilkinson 
county, in 1826. It is true, that the affidavit of Holland 
does not state that the Jonathan Pearson he knew resided 
in Wilkinson county. But he does say that he died in 1839 
or 1840, and his affidavit was made in Wilkinson. Then 
comes the record of the court of ordinary of Wilkinson county, 
showing that administration was granted on 2d March, 1840, 
on the estate of Jonathan Pearson, late of said county, de- 
ceased, Here there was identity of name and residence, and 
where such proof was not answered by the plaintiff or those 
who were using his name, the force of it was greatly strength- 
ened. If the real Jonathan Pearson, in whose name the re- 
covery was had, was living, it was a matter of easy proof, at 
least, by himself or his counsel, or those who used his name 
to assert their rights. A judgment cannot be rendered in 
the name of a deceased person without representation. We 
think, without any counter-proof, the testimony was prima 
facie sufficient : See 5 Cowan, 237; 9 Ibid., 140; 13 Johns., 
518; 4 Doug., 33; 9 M. and W., 75; 4 T. R., 28; 2 Green. 
Ev., section 278. We are, therefore, of opinion that the new 
trial should have been granted. 

Judgment reversed. 
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McIntyre vs. Hurst et al. 


Dante C. McIntyre, plaintiff in error, vs. Roper T. 
Horst e¢ al., defendants in error. 


Where exception is taken to the refusal to grant an injunction, and the 
case is brought to this court, and no order is taken setting it for trial, 
it will be dismissed when the heel of the docketis reached. (R.) 


Injunction. Practice in the Supreme Court. Befvre the 
Supreme Court. July Term, 1874. 


This case was called when the heel of the entire docket 
was reached, it remaining open. Counsel for defendants 
moved to dismiss the writ of error because the exception was 
to the refusal of the chancellor to grant an injunction, and no 
order had been taken setting the case at any particular point 
on the docket for trial. The motion was sustained and the 
principle embraced in the above head-note enunciated. 


GuRLEY & GooDE, for plaintiff in error. 


H. J. & A. T. McIntyre; C. P. HANSELL, for defendant. 


THE GeorGiaA RatLRoaD AND BANKING ComMPAny, plain- 
tiff in error, vs. WiLLIAM D. Seymour, administrator, 
defendant in error. 


1. When a suit is brought against the Georgia Railroad Company, ex 
contractu, in a county other than Richmond, although the defendant 
may plead to the merits, it is incumbent on the plaintiff to show that 
the contract was made or to be performed in the county where the 
suit is brought, and on failure of the plaintiff to make such proof, the 
defendant may move to dismiss for want of jurisdiction. 

2. Where an agent of the Georgia Railroad Company, in the county of 
Greene, is claimed by the principal office at Augusta to be in arrears, 
and he pay up, at Augusta, the amount claimed, and afterwards sues to 
recover back the money. this is a suit on an implied contract to re- 
pay the money if not properly paid, and it is neither made or to be 
performed in Greene county. 

Tripper, Judge, dissented. 
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Railroads. Contracts. Jurisdiction. Pleadings. Before 
Judge BartLett. Greene Superior Court. March Term, 
1873. 


John C. Carmichael brought assumpsit against the Geor- 
gia Railroad and Banking Company for $627 90, besides in- 
terest. The defendant pleaded the general issue. Upon the 
trial the plaintiff testified, in brief, as follows: Was agent of 
the defendant at Greensboro for eight months; after he ceased 
to be agent, he went to Augusta to the office of the principal 
bookkeeper of the defendant, for a settlement ; he admitted 
that he owed the defendant $263 02; said bookkeeper told 
him that the books in his office showed that plaintiff was in- 
debted to the defendant, in addition to the above amount, the 
sum of $627 90; he also threatened to sue the plaintiff and 
his securities unless he paid up the last amount. Rather than 
suffer his securities to be annoyed by a suit, he paid up said 
sum; this suit is brought to recover that amount. 

At this stage of the case the defendant moved to dismiss 
the action for want of jurisdiction in Greene superior court. 
The motion was overruled and defendant excepted. 

The jury found for the plaintiff. The defendant moved 
for a new trial, amongst other grounds, because the court re- 
fused to dismiss the suit four want of jurisdiction. The mo- 
tion was overruled and defendant excepted. 

The plaintiff having died after writ of error brought, his 
administrator was made a party in this court. 


J. A. Bruuups, for plaintiff in error. 
Reese & REEsE, for defendant. 
McCay, Judge. 


1. The case of a suit against a railroad company in a coun- 
ty other than the county of its principal place of business, is 
one where the jurisdiction turns on the subject matter. It is 
not the case of a plea of want of jurisdiction of the person ; 
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that is waived by appearance and pleading to the merits. 
But in these cases the right to sue in the county in which the 
suit is brought turns on the locality of the cause of action. 
It must appear on the faee of the pleadings that the cause of 
action originated, that is, that the contract was made or to be 
performed in the county ; it is that which gives the jurisdic- 
tion, and that was alleged in this declaration, and it was the 
duty of the plaintiff to prove it. To do so involved an in- 
quiry into the whole case, and a plea to the jurisdiction would 
have involved an inquiry and a trial of the merits. In such 
cases the denial of the plaintiff’s right to recover denies the 
jurisdiction, Would a party, by failing to plead to the juris- 
diction in abatement, in an aetion of ejectment, waive the 
right to have an action to try titles tried in the county 
where the land lies? We think this is just such a case. The 
jurisdiction is of the subject matter; that cannot be conferred 
by waiver. If it appear on the trial, the party may except. 
If he failed to except or object, and the proper allegations 
were in the declaration, he would be barred. But he does 
this as soon as it appears from the plaintiff’s proof (which he 
must make) that the court dves not bave jurisdiction of the 
subject matter. Suppose in a justice court the suit was for 
$99 00, and it appeared on the trial that the claim was in 
fact for $105 00, how can the defendant know what the 
plaintiff will prove until by the facts, as the plaintiff makes 
them, the truth appears? We think this is not the case of a 
plea to the jurisdiction of the person, but an objection that 
the plaintiff has, by his own proof, shown that the court has 
not a right to try the subject matter. 

2. Under the facts as proven, the case was not one which the 
superior court had power, under the law, to try ; the contract 
was not made or to be performed in Greene county: Code, sec- 
tion 3406. The money, if paid improperly, was paid in 
Richmond, and the law raised, if it was paid improperly, an 
implied promise then and there to pay it baek; that is the 
plaintiffs right of action. 

Judgment reversed. 
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Warve_r, Chief Justice, concurred, 


TripreE, Judge, dissenting. 

I do not think there was any error in the judgment of the 
court below in overruling the motion for a continuance, and 
also the motion for a new trial, because of the laches and 
want of diligence on the part of defendant, and dissent from 
the judgment of reversal based upon the other grounds. 

In my opinion, where such an action as the one in this 
ease, is brought against a railroad company, and the defend- 
ant pleads to the merits, including a plea of set-off, and does 
not plead to the jurisdiction, it (the company) cannot, on the 
trial, raise an objection to the jurisdiction by motion to dis- 
miss, because of facts appearing in the proof that the contract 
was neither made nor was to be performed in the county 
where suit is pending. Such omission to plead, and such 
pleas to the merits, amount to a waiver of the question of 
jurisdiction as much as they would in cases of suits against 
individuals. The residence of an individual defendant is as" 
much a necessary condition to the jurisdiction, in a suit 
against him, as are the facts which are required to give ju- 
risdiction in an action against a railroad company, conditions 
necessary to sustain the latter suit. If it is a right or priv- 
ilege which may be waived in the one case, it is the same in 
the other, and whatever will amount to a waiver by the citi- 
zen, will be equally so when done by the corporation. 


JoHN P. Brancu, plaintiff in error, vs. ALFRED BAKER, de- 
fendant in error. 


Mixes G. Dossrys, plaintiff in error, vs. JostAn SiBLey, 
defendant in error. 


(These cases were argued at the January term, 1874, and the decision withheld, | 


1. Actions brought by the bona fide holders of bank bills which were 
issued by the bank payable to bearer, and which passed into circulation 
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as money, cannot be controlled by the provisions of the second para. 
graph of the seventeenth section of article five of the constitution of 
1868, nor can the illegality of such issue by the bank, as contemplated 
in said provision, be set up as a d-fense against the right of such holder 
to a recovery. 

2. If said provisions of the constitution were inter ded to apply to such 
cases, they are void under the tenth section of the first article of the 
federal constitution, inasmuch as they not only annul subsisting con- 
tracts which were otherwise legal and valid, but impose upon the holder 
of such bills impracticable conditions in cases of certain defenses, and 
which practically deny all right of recovery. 

. The measure of recovery by the owners of bank bills in an action 
against a stockholder in the Mechanics’ Bank is to be ascertained from 
the amount of outstanding bills of the bank at the time action is 
brought, and such stockholder'’s. liability therefor is in proportion to 
his share of stock in the bank, subject to be reduced by the amount of 
bills he has taken up before the commencement of the suit against him. 

McCay, Judge, dissented, 


Constitutional law. Banks. Stockholders. Before Judge 
Gipson. Richmond Superior Court. April Term, 1873. 


It is only necessary to report the first of the above stated 
cases, The second is similar to it in all material respects, 


Branch brought assumpsit against Baker, a stockholder in 
ths Mechanics’ Bank, to recover the amount due on certain 
bills or notes issued by the said bank, and which came into 
the possession of plaintiff in due course of trade, and for a 
valuable consideration, making the sum of $36,680 00 besides 
interest ; and for which judgment had been rendered in favor 
of said plaintiff against said Mechanics’ Bank at a previous 
term of said court, and executions issued thereon, which had 
been returned with the entry of nulla bona thereon, previ- 
ous to the commencement of said suit. 

The defendant pleaded as follows: 

Ist. That the evidences of indebtedness, to-wit: the bank 
bills on which said suit is predicated, and in said plaintiff’s 


declaration named, were given, used, issued, and put into 
circulation by the said Mechanics’ Bank during the late re- 
bellion against the United States, to-wit: on the 22d day of 
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October, 1861, with the intention and for the purpose of aid- 
ing and encouraging said rebellion. 

2d. That said bills were last issued and put into cireula- 
tion by the said Mechanics’ Bank to the late so-called Con- 
federate States government, through its officers and agents, 
during the late rebellion against the United States, to-wit: 
on the 22d day of October, 1861, and on divers other days 
during the same year, as a loan to said Confederate States, 
and that it was the purpose and intention of the said Con- 
federate States government, and of the said officers and agents 
in procuring said loan and receiving said bills, to aid and en- 
courage said rebellion, and that fact was known to the said 
Mechanics’ Bank. 

3d, That at the time said bills were last issued by said 
bank, the said bank was amply able to redeem and pay the 
same, and the said plaintiff, or those under whom he claims, 
failed, and neglected to demand payment thereof, with full 
knowledge that the means of said bank were constantly dimin- 
ishing, until said bank failed and became insolvent. 

4th. That said plaintiff is not a bona fide holder for value 
of said bills, and did not receive the same in due course of 
trade, nor while said bills were circulating as money, but 
that he bought the same on speculation, at a very low rate, 
to-wit: at not more than five cents on the dollar, and after 
the said bills had ceased to circulate as money, and said bank 
had ceased to do business. 

5th. That the capital stock of said bank is five thousand 
shares, of the nominal value of $100 00 each, of which this 
defendant owns three huydred and eight shares, and that all 
the bank bills of said bank issued and unredeemed, amount 
to $1,500,000 00 or less, and that all of said bills were issued 
before the first day of June, 1865, and none of them on or 
since that day, and that against said bank no action had been 
brought on any of said bills prior to the first day of January, 
1870, except on $500,000 00 thereof, or a less amount. 

6th. That of the total amount of outstanding unredeemed 
bills of said bank, not less than $1,375,000 00 were issued to 
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the Confederate States and the state of Georgia, during the 
late civil war, for the purpose, and with the intention and 
with the knowledge that they would be so used, to aid and 
encourage the rebellion then being made against the United 
States, and have not been re-issued since said illegal issue. 
7th. That before the commencement of said suit, to-wit: 
on the 18th day of December, 1869, and on divers other 
days before the 31st day of December, 1869, this defendant 
paid and redeemed bills of said Mechanics’ Bank, then out- 
standing and unredeemed, to the amount of $58,000 00. 

The plaintiff demurred to the first plea of defendant, on 
the following grounds : 

Ist. The clause of the constitution of Georgia, section 17, 
paragraph 2d, on which the plea is based, does not embrace 
bank bills or notes. 

2d. The plea does not allege that any contract was made 
between the plaintiff and defendant, or any other parties, 
with the intention and for the purpose of aiding and encour- 
aging said rebellion ; nor that it was the purpose of any one 
of said parties to said contract to aid and encourage the said 
rebellion, such purpose being made known to the other party. 

3d. Said clause of the constitution of Georgia is void, be- 
ing in conflict with the constitution of the United States, as 
it impairs the obligation of these contracts. 

And to the second plea on the same grounds. And to the 
third, on the ground that it does not allege that the plaintiff 
was the holder of said notes or bills, at any time when said 
bank was able to pay and redeem the same. 

And to the fourth, on the ground that it is not a proper 
defense to said action, plaintiff being a bona fide holder of 
said bank notes or bills, for value, and entitled to recover the 
full amount named on the face of said notes or bills. 

And tothe sixth, on the grounds of demurrer set forth to 
the first and second pleas. 

And to the seventh, on the following grounds : 

Ist. Said defendant has not redeemed the said amount of 
bills named in his plea, at their value when first issued by 

VoL, Lit, 33. 





506 SUPREME COURT OF GEORGIA. 
Branch vs. Baker. 


said bank, or at the value named on the face of said bills or 
notes ; but that said defendant bought them at a depreciated 
rate since said bank became insolvent, to-wit: at not more 
than ten cents on the’dollar, and after said bills had ceased 
to circulate as money, and said bank had ceased to do busi- 
ness. 

2d. Said defendant is bound by the charter of said bank to 
redeem or pay the full value of said bills in proportion to his 
number of shares as a stockholder in said bank, as said value 
is stated on the face of said bills, at the time they were first 
issued by said bank. 

3d. Upon the grounds of demurrer set forth to the 1st and 
2d pleas of said defendant. 

4th. Upon the ground that this suit is founded on a judg- 
ment against Mechanics’ Bank, rendered in said superior court 
of Richmond county, at the term of said court; and 
the said defendant cannot set up as a defense to this suit any 
plea that would have been good as a defense to said judgment 
against said Mechanics’ Bank, or that would collaterally at- 
tack or invalidate said judgment. 

The court overruled the demurrers to defendant’s pleas, 
except that to the fourth. To which ruling plaintiff excepted. 

In the further progress of the cause, the following agree- 
ment of counsel as to the facts of the case, was submitted to 
the jury as evidence : 

“In the suits in Richmond superior court, of John P. 
Branch against sundry parties (separate suits,) as stock- 
holders of the Mechanics’ Bank, in which the undersigned 
are opposing counsel, it is agreed that the following facts 
shall be considered in evidence—subject to objections to rele- 
vancy and Jegality—and subject also to be shown incorrect 
by either party by evidence. ; 

“Ist. That the Mechanics’ Bank was incorporated, and is- 
sued notes for circulation. 

“2d. That the several defendants in said suits are stock- 
holders to the amounts stated in the several declarations. 

“3d. That the plaintiff has the bills named in his suits, 
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and had them at the commencement of his suits, and their 
production in court is dispensed with. 

“4th. That the defendants who have pleaded payment of 
bills, have the amount of bills stated in their pleas, and their 
production in court is dispensed with—but the time when 
they obtained them is subject to proof. 

“ 5th. That the total circulation unredeemed by the bank, 
but including what has been redeemed by stockholders, is 
$1,500,000 00; of which the sum of $675,000 00 was paid 
out by the bank to the late Confederate government as a loan, 
and the sum of $700,000 00 was in like manner paid out to 
the state of Georgia as a loan; all which loans were made be- 
tween October Ist, 1861, and December 31st, 1862. 

“6th. That the capital stock of the bank is $500,000 00. 

“7th. That the judgments against the Mechanics’ Bank 
amount to $97,483 00, all on bills. That there are in suit in 
the federal court, bills amounting to $13,000 00, and in the 
city court of Augusta, bills to the amount of $1,000 00. That 
there are now pending in Richmond superior court against 
said bank, on bills, the following suits: 8. D. Heard, to the 
amount of $38,025 00; William Dougherty, to the amount 
~ of $22,181 00; Thomas P. Branch, to the amount of $96,- 
000 00; John P. Branch, to the amount of $50,000 00. 

“That all the above suits were commenced before January 
Ist, 1870; besides which were commenced the following be- 
fore January Ist, 1870, and have since that time been dis- 
missed for want of prosecution: W. L. High, (two suits,) for 
$1,168 00; M. G. Dobbins, for $200,000 00; W. M. & R. 
J. Lowry, for $10,000 00; A. D. Cothran, for $2,295 00; 
Daniel Miller & Company, for $4,161 00; William Hazle- 
hurst, for $22,180 00. Besides which no suits against said 
bank are pending. 

“8th. That said bank suspended specie payment in Decem- 
ber, 1860, and has never since resumed payment; and since 
the close of the late war has kept no place for banking busi- 
ness, and has ceased ever since that time to do business as a 
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bank ; and that its bills have not circulated as money in or- 
dinary business transactions since the war. 

“9th. That plaintiff received his said bills since the war, 
and before the adoption of the present constitution, in the 
due course of business, and that he paid for them various 
prices varying from five to ten cents on the dollar. 

“10th. That previous to the commencement of these suits 
against the several stockholders, plaintiff had obtained judg- 
ment on the bills sued on against the Mechanics’ Bank, and 
that execution had issued thereon and had been returned by 
the sheriff of Richmond county, nulla bona.” 

It was shown by evidence on the part of defendant that he 
had redeemed, bona fide, by purchase at from six to twelve 
cents on the dollar, bills of said bank previously unredeemed, 
to the amount of $95,802 00, of which the sum of $68,802 
were purchased before the 31st of December, 1869, and the 
remainder since the commencement of this suit. 

The plaintiff’s counsel requested the court to charge the 
jury: 

Ist. That under the charter of the Mechanics’ Bank, the 
stockholders, by the terms of said charter, are not sureties and 
only liable ultimately, but that they are primary debtors with 
the bank, and primarily liable to the billholders. 

2d. That it does not matter what the holders ofthe bills 
paid for them, they will not be restricted in their recovery to 
that price, but are entitled to the full amount expressed upon 
the face of the bills; that the price paid for the bills can by 
no means affect the recovery, and the mere fact that the bills 
in this case were bought at a low rate, to-wit: at five to ten 
cents on the dollar, would not affect the right of the plaintiff 
to the amount expressed upon the face of said bills, 

3d. That a stockholder of the Mechanics’ Bank cannot set 
up as a defense to a suit by a bona fide holder for value of 
notes of the bank, and who holds a judgment against said 
bank, the amount of the notes redeemed by him, but said 
plaintiff is entitled to recover the full value of the face of 
the notes which he holds. ; 
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4th. That even if a stockholder might set off against the 
suit of a bona fide holder of the notes of the Mechanics’ 
Bank, the amount of the notes of said bank redeemed by him, 
when it appears from the evidence that said stockholder 
bought said bills for less than the value expressed upon their 
faces, he will be restricted to the amount paid by him for 
said bills or notes. 

5th. That each stockholder of the Mechanics’ Bank is lia- 
ble to the bona fide holder for value of the bills or notes of 
said bank, for the full value expressed on the face of said 
bills without reference to the amount of the bills of said 
bank, which said stockholder may hold, no matter how he 
became possessed of them. 

6th. That the clause of constitution, section 17th, para- 
graph 2d, is void, being in conflict with the constitution of 
the United States, because it impairs the obligation of these 
contracts. 

7th, That said clause does not embrace bank bills or notes. 

8th. That the Confederate government was an organized 
government; and that it was, to a certain extent, a de facto 
government. 

9th. That plaintiff is presumed to be a bona fide holder of 
the notes in his hands, and that the clause in said constitution 
of Georgia does not apply to said notes, unless he was a party 
to such illegal contracts mentioned in said clause. 

10th. That said clause did not embrace notes issued before 
the rebellion, nor any notes, unless the jury find that they 
were made, or some of them, by either or both parties, with 
the intention and for the purpose of aiding and encouraging 
the rebellion, and so known to the other party ; or first, that 
there was such illegal principal contract made during the re- 
bellion ; and then, second, that the notes sued on, or some of 
them, were executed at the same time, or since said principal 
illegal contract was made by said parties, or either of them, 
in connection therewith or as consideration therefor, or in 
furtherance of said principal contract. 
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11th. That a re-issue of a bank note is not a making or 
execution thereof, 

12th. That in this case, slight evidence is, if credible, suf- 
ficient to cast upon defendant the burden of proof of his de- 
fense by testimony in support of his plea; that the jury may 
look to the dates of the official connection of the different 
officers of said Mechanics’ Bank, and their deaths, in consid- 
ering the question as to when said bills were made or executed. 

13th. That the mere circulation of said bills among private 
persons, for lawful purposes during the rebellion, was not 
and is not illegal. 

14th. That although the bills sued on may have been issued 
during the war, for the purpose of aiding the rebellion, and 
on that account illegal, still, in the hands of a bona fide pur- 
chaser, for value, without notice, they will be upheld, and the 
holder will be entitled to recover. 

Which charges the court refused to give, except the first and 
second. To which ruling the plaintiff excepted. 

The court, at the request of the defendant’s counsel, charged 
the jury : 

Ist. That under the constitution of the state, and the plead- 
ing in this case, the plaintiff cannot recover, unless he proves 
that the bills, which are the foundation of this suit, were 
not issued in aid of the rebellion against the United States. 

2d. That in any event the plaintiff is only entitled to re- 
cover such a sum as bears the same proportion to the whole 
amount of bills in circulation, less the amount proved to 
have been issued to the Confederate and State governments 
in aid of the war against the United States, as the defendant’s 
stock bears to the whole capital ef the bank. 

3d. That the plaintiff can only recover the proportion 
above stated of such bills of the bank as were sued on, on or 
before January 1, 1870. 

4th. That if the defendant has redeemed as large a pro- 
portion of all the bills of the bank outstanding as his stock 
bears to all the stock of the bank, he is liable four no more of 
said bills, 
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To which charges the plaintiff excepted. The jury found 
a verdict for the defendant. 

Error is assigned by the plaintiff upon each of the afore- 
said grounds of exception. And defendant excepted to the 
rulings and decisions of the court as follows: 

Ist. Defendant requested the court to charge the jury, that 
if said bills are held to have been illegally issued, but it is 
held that plaintiff can recover, as a bona fide holder, he can 
only recover, as such, the price he paid for them with interest ; 
which charge the court refused to give. 

2d. Defendant requested the court to charge, that if de- 
fendant has redeemed the bills of said bank to the full amount 
for which he is liable under the charter, there can be no re- 
covery against him; which the court refused to give so far 
as relates to bills purchased since the commencement of the 
suit. 

Upon both of which exceptions error is assigned by the 
defendant. 





Henry W. Hiviiarp; Z. D. Harrison, for plaintiff in 
error in first case. 


A. T. AKERMAN, for plaintiff in error in second case. 


W. T. Goutp; W. H. Hutt, for defendants in error in 
both cases. 


WARNER, Chief Justice. 


The Mechanics’ Bank was chartered prior to the war, and 
authorized to issue bills to cireulate as money. By the terms 
of its charter “the persons and property of the stockholders, 
fur the time being in said bank, shall be pledged and bound 
in proportion to the amount of the shares that each individ- 
ual or company may hold in said bank, for the ultimate re- 
demption of the bills or notes issued by or from said bank 
during the time he, she or they may hold such stock, in the 
same manner as in common commercial cases, or simple cases 
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of debt.” When the stockholders accepted the charter of the 
bank it became a contract between them and the state, by 
which they were bound, in accordance with the terms thereof. 
The plaintiffs in the several suits now before the court are 
the billholders of the bank, suing on that contract, and are 
endeavoring to enforce the same. The pleas of the defend- 
ants do not allege that contract to have been illegal, because 
it was in aid of the rebellion, and if the several matters of 
defense set forth in the defendants’ pleas are authorized by 
the seventeenth section of the fifth article, paragraph two of 
the constitution of 1868, the same is unconstitutional and 
void as to contracts made prior to the date thereof, because 
it impairs the obligation of the contract sued on by creating 
a defense to that contract, which did not exist when the con- 
traet was made, and otherwise invades the rights of the plain- 
tiffs as to their remedy to enforce that contract, which did not 
exist at the time the contract was made. The pleas of the 
defendants and the evidence offered thereunder as to the ille- 
gality of the contract sued on by the plaintiffs, constituted no 
legal or valid defense thereto as against the plaintiffs, who 
are the holders of the bills of the bank issued in pursuance 
of its charter. 

If the stockholders of the bank had redeemed bills of the 
bank prior to the commencement of the plaintiffs’ suits, to the 
amount of their respective shares of stock therein, or a pro- 
portional part thereof, then such stockholders might plead 
such redemption of the bills of the bank in discharge of their 
liability as stockholders to the extent of such redemption of 
the bills of the bank by them, before the commencement of 
the plaintiffs’ suits. The plaintiffs, as the billholders of the 
Mechanics’ Bank, are entitled to recover from the stockholders 
thereof, in the proportion which the amount of the shares that 
each individual stockholder held in said bank bore to the in- 
debtedness of said bank to the billholders thereof, at the time 
of the commencement of the respective suits against the bank 
and the stockholders therein, for the redemption of the bills is- 
sued by the bank in pursuance of the terms of its charter. In 
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other words, whatever amount the bank was indebted to the 
billholders thereof at the time of the commencement of the 
plaintiffs’ suits on their bills, the stockholders are liable to re- 
deem the same, in proportion as their respective shares of stock 
in said bank bears to the indebtedness of the bank to the bill- 
holders thereof—that is the measure of their liability under 
the charter of the bank as accepted by them, In my judg- 
ment, the judgment of the court below should be reversed in 
each of the cases against the stockholders of the Mechanics’ 
Bank, as well as that against the Mechanics’ Bank. 
Judgment reversed. 


TRIPPE, Judge, concurred in the first case as follows: 


1. Actions brought by the bona fide holders of bank bills 
which were issued by the bank payable to bearer, and which 
passed into circulation as money, cannot be controlled by the 
provisions of the second paragraph of the seventeenth section 


of article five, of the constitution of 1868, nor can the ille- 
gality of such issue by the bank, as contemplated in said pro- 
vision, be set up as a defense against the right of such holder 
to a recovery. 

2. If said provisions of the constitution were intended to 
apply to such cases, they are void under the tenth section of 
the first article of the federal constitution, inasmuch as they 
not only annul subsisting contracts which were otherwise 
legal and valid, but impose upon the holder of such bills im- 
practicable conditions in cases of certain defenses, and which 
practically deny all right of recovery. 

3. The measure of recovery by the owners of bank bills in 
an action against a stockholder in the Mechanics’ Bank, is to 
be ascertained from the amount of outstanding bills of the 
bank at the time such action is brought, and such stockholder’s 
liability therefor is in proportion to his share of stock in the 
bank, subject to be reduced by the amount of bills he has 
taken up before the commencement of the suit against him. 


In the second case, as follows : 
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I concur in the judgment rendered in this case on the 
grounds and for the reasons I give for the decision in the 


case of Branch vs. Mechanics’ Bank, 52d Georgia Reports, 525, 


McCay, Judge, dissented in both cases. 


ALBERT B. Ross, administrator, e¢ al, plaintiffs in error, vs. 
THE SOUTHWESTERN RAILROAD Company ef al., defend- 
ants in error. 


1. A bill was filed by an executor, under advice, praying for certain di- 
rections as to the rights of some of the legatees, and asking a decree 
for the disposition of the whole estate and his discharge as executor. 
Some of the legatees were minors, and the bill prayed the appoint- 
ment of a guardian ad litem to represent them, if necessary, but fur- 
ther set forth that the mother of the said minors was their guardian, 
appointed under the laws of the state of New York, where she and 
they resided. The bill was filed during the session of the November 
term, 1869, of Bibb superior court. During that term, all the parties 
at interest, who were adults, appeared. The mother, as guardian of 
the children, answered the bill. At the same term an order was taken 
by consent, that the cause be submitted during that term to a jury for 
a decree, which was done accordingly, and a verdict and judgment en- 
tered discharging the executor—decreeing that the adult legatees had 
been settled with, and that the assets on hand be turned over to the 
mother, as guardian of the minors, according to and under the laws of 
New York. Among the assets were certain shares of the Southwestern 
Railroad Company, standing on the books in the name of the execu- 
tor. In pursuance of the judgment, the executor caused these shares 
to be transferred to the mother guardian : 

Held, that whilst this decree was irregular and unwise, it was not void, 
and if had in good faith, without fraud, and with intent to protect 
the minors, persons acting under it or acquiring rights under it, with- 
out notice of the irregularity, will be protected. 

2. Where minor orphans are in fact resident in any state, the proper 
courts of that state have jurisdiction to appoint guardians of. their 
persons while there, and of any property they may have or acquire 
there, and this whether the legal domicil of said minors be in such 
state or not. 

3. A foreign guardian, who, as such guardian, has belonging to the ward 
railroad stock of a railroad company in this state, may, if authorized 
to sell by the law of the state of his appointment, sell said stock and 
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authorize its transfer upon the books of the corporation, without ap- 
plication to any of the courts of this state. 

4. The title of the purchaser of stock in a railroad company is complete 
against everybody but the corporation, when the seller has given on the 
scrip, authority to the proper officer to transfer upon the books, and the 
purchaser has paid the price, and the presumption is at least prima 
facie that the price is paid when the authority to transfer is given, 
and the possession of the scrip is delivered. 

5. When a bill of review was filed to review an irregular decree, in which 
certain assets had been decreed to be turned over to a foreign guar- 
dian, and a final decree on said bill of review, as to the parties served, 
was taken, in which the securities of said foreign guardian were made 
liable for the waste of a portion of the assets so turned over, the com- 
plainants in said bill of review, so far ratify the original decree as that 
they are estopped from saying that said foreign guardianship was void. 

. This case, both as to the law and the facts, having been by consent, 
submitted to the chancellor below, and there being no error of law, we 
are of the opinion that the evidence jastifies his finding, and that his 
judgment ought to be affirmed. 


Equity. Administrators and executors. Guardian and 
ward. Corporations. Railroads. Sales. Jurisdiction. Stock. 
New trial. Before Judge Hrix. - Bibb Superior Court. Oc- 
tober Term, 1873. 


Joseph Bond died in 1859, having, by his will, directed his 
executors and executrix, Thomas H. and William S. Moughon, 
and his wife, Henrietta S., to sell the whole of his estate, 
both real and personal, except such as he had given to his 
wife for life, and to invest the proceeds, when collected, in re- 
liable dividend-paying bonds and stock, issued in the state of 
Georgia, for the benefit of his children, Maria L., Mary J., 
Lewis, Henry C., and after-born children. Henry C. died, 
and Joseph was born afterwards. He gave to his wife a life- 
estate in his dwelling-house and lots, his horses, carriages, 
household and kitchen furniture, and stock of every kind in 
the city of Macon; and his Colawahee plantation in Dough- 
erty county, with all the stock, provisions and appurtenances 
on the same. 

Bond, at the time of his death, owned fifty shares of the 
stock of the Macon Manufacturing Company, of $100 00 each, 
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and one hundred and twenty-four shares of stock of the Macon 
Gas Light Company, of $25 00 each. Mrs. Bond claimed 
that this stock passed to her for life, under the will, as “stock ” 
in Macon, and so it was ruled and decreed by the chancellor 
on her application. 

The executors named qualified, sold the property as direc- 
ted, and from the proceeds, when collected, among other 
things, invested, on the 7th January, 1861, in five hundred 
and thirty-six shares, and on the 18th June, 1861, in fifty 
other shares of the capital stock of the Southwestern Railroad 
Company, and had certificates or scrip for such stock issued 
to them as “T. H. and W. 8. Moughon, executors, and Mrs. 
H.S. Bond, executrix, of the estate of Joseph Bond, deceased.” 
And on the 4th March, 1864, W. 8S. Moughon, then the only 
acting executor, (Thomas H. having died, and Mrs. Bond 
married to Charles L. Nelson,) invested in fifteen other shares 
of the same company, taking certificate in his name as execu- 
tor of the estate, making in all six hundred and one shares 
of Southwestern Railroad stock that he then held as such ex- 
ecutor, for the benefit of Bond’s children under his will. 

Charles L. Nelson, in the latter part of 1865, or first of 
1866, with his wife, who carried with her her three youngest 
children, to-wit: Mary J., Lewis and Joseph Bond, removed 
to and settled in the city of New York. In September of 
1866, she visited Macon in the interest of her said three 
younger children, she and her oldest daughter, Maria L., who 
had intermarried with J. F. Nelson, having been fully settled 
with, and finding the executor having their whole estate in 
his hands, was dissipated in his habits, mismanaging and 
wasting the same, insolvent and largely indebted to the es- 
tate, after consultation with her attorneys, the Messrs. Nis- 
bets, who were also the attorneys of the estate, as they had 
been of her husband at his death, filed a bill in equity against 
him, as such executor, in behalf of herself, her husband and 
her four children, for general account and settlement, also 
for injunction against further use, waste, sale, ete. This 
bill, being sanctioned, was abandoned on consultation with 
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Moughon, and a new bill filed by him against Mrs. Nelson, 
as guardian of the three minor children, she having in the 
meantime been appointed their general guardian by the sur- 
rogate of the city, county and state of New York, also 
against herself and her husband, individually, her husband as 
administrator of J. F. Nelson, who was then dead, and Maria 
L., the other child. © This bill was returnable to the October 
term, 1867, of Bibb superior court, then in session, service 
duly acknowledged by Charles L. Nelson, as the attorney in 
fact of Mrs. Nelson, and as guardian of the children of Maria 
L. and for himself, and as administrator. It was also an- 
swered by him, individually, and in his representative charac- 
ter, and by the Nisbets, as the attorneys of all the defendants. 
And on said bill so served and answered, a consent decree 
was rendered during the same term, whereby it was decreed 
that Mrs. Nelson and her oldest daughter had been fully set- 
tled with ; that the entire balance of the estate in the hands 
of the executor, (saying nothing of that property in which 
Mrs. H. S. Nelson had a life-estate) consisting of the uncol- 
lected promissory notes for sale of property, amounting to 
about $100,000 00, a note on F. K. Wright for principal 
sum of about $15,000 00, secured by a mortgage on the 
Royston place, a large and valuable plantation in Dougherty 
county ; stocks and bonds, the results of investments by the 
executors, amounting to upwards of $150,000 00, including 
the six hundred and one shares of the capital stock of the 
Southwestern Railroad Company, were the property of the 
three minor children, Mary J., Lewis and Joseph Bond, and 
that the executors should turn them over to the Messrs. Nis- 
bets, to pay fees and expenses of that proceeding ; a debt due 
I. C. Plant, for testator’s monument, and then to Henrietta S. 
Nelson, as guardian for her said wards. In addition to this, 
William 8. Moughon, the executor, independently of what he 
may have wasted of the estate, was indebted to the estate by 
note, in the sum of $124,000 00, for purchases at the execu- 
tor’s sale of negroes and other property. This note he was 
utterly unable to pay, but being possessed of a large and val- 
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uable plantation in Dougherty county, known as the Mud 
Creek place, with twenty-five mules thereon, he proposed to 
surrender that plantation and mules, which was about all the 
unincumbered property that he owned, in payment and dis- 
charge ef his debt to the estate, and it was decreed, that the 
Mud Creek place and the mules go to Mrs. Nelson, as guardian _ 
of these three wards. 

This decree was fully executed, and all the property, bonds 
and stock, except the uncollected promissory notes, turned over 
and fully transferred to Mrs. Nelson, as such guardian. 

Colonel R. K. Hines, of Dougherty county, was then ap- 
pointed special guardian for that county, for these three chil- 
dren, to sell the Mud Creek plantation for their benefit, which 
he did by proper authority, on 6th December, 1869, to Benja- 
min H. Hill, at the price of $29,750 00, one-half paid in cash, 
and Hill’s non-negotiable note for the other half, given at 
twelve months from date. The cash received and note was 
paid over to the New York guardian, less expense of guar- 
dianship and sale. The six hundred and one shares of South- 
western railroad stock was transferred by W.S. Moughon, as 
executor on the 20th December, 1867, after decree, to Hen- 
rietta S. Nelson, guardian of Mary J., Lewis and Joseph 
Bond, and a new certificate of stock issued to her by that 
company for the same. 

Mrs. Nelson, afterwards, in New York, sold this stock to 
Moses Taylor, president of the National City Bank of New 
York, and delivered to him the serip therefor, indorsed as fol- 


lows: 
“T authorize T. M. Cunningham, Esq., cashier, or William 


M. Wadley, president, to transfer the within shares to Moses 
Taylor, president. Henrietta S. NELson, 
“Guardian of Mary Jane, Lewis and Joseph Bond.” 


Cunningham was the cashier, and Mr. Wadley the president, 
of the Central Railroad Bank at Savannah, where the South- 
western Railroad kept a stock book for transfers of stock and 
payment of dividends for convenience of stockholders, and this 
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was the usual authorization to the officers for the making of 
transfers on such books. 

The company declining to allow the transfer on this show- 
ing, an order was procured by Mrs, Nelson, as guardian, from 
the supreme court of New York, authorizing the sale, and 
an order from the ordinary of Bibb, ratifying and approving 
said sale, also approved by Judge Cole, as chancellor and judge 
of the superior courts of the Macon Circuit and Bibb county. 
The company still refusing to allow the transfer made on its 
books, Mrs. Nelson applied by bill in equity to the superior 
court of Bibb, against the Southwestern Railroad to compel 
that company to make the transfer. This bill being dismissed 
ou demurrer, Moses Taylor, president of the National City 
Bank of New York, the purchaser, filed his bill to the same 
court against the same company to compel the transfer, his 
counsel being the Messrs. Nisbets, who were employed for him 
by W. B. Johnston. After the transfers were effected, the 
Central Railroad paid their fee for this service. In the body of 
the bill, Moses Taylor is stated to be the complainant ; this was 
from inadvertence of the pleader, as the bill was backed as in 
favor of Taylor, as president. The defendant so answered and 
and so the decree was taken, it being well understood on all 
hands that the bank, and not Taylor, individually, was the 
purchaser. 

This bill being served and answered, came on for trial, and 
after solemn argument and full consideration, the court de- 
creed and so directed that the transfer should be made, and it 
was done accordingly, and Moses Taylor, president of said 
bank, in the meantime having sold said stock to the Central 
Railroad, he immediately transferred the whole stock to that 
company. 

In Deeember, 1860, Mary J., the oldest of the three child- 
ron, intermarried with James W. Lockett. And in April, 
1870, said Lockett and wife sued out an attachment against 
said Henrietta S. Nelson, as guardian of said Mary Jane, 
and her husband, Charles L., which was levied on the house 
and lots in Macon, the gas and manufacturing stock, the Col- 
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awahee plantation in Dougherty county, in which Mrs. Nel- 
son had a life-estate, and Hill and Hines & Hobbs were gar- 
nished. The sum claimed by Lockett and wife was $50,- 
000 00, as due on account of his said wife, Mary. The same 
property had been attached by other creditors as the property 
of Charles L. Nelson, to satisfy his debts. Mrs. Nelson now 
came forward and filed her bill in equity to enjoin all these at- 
tachments, setting up an equal interest for satisfaction in the 
property attached on the part of the two minor children, and 
asked that their rights be protected as well as those of Lockett 
and wife. She also set up her separate title to the property as 
against her husband and his greditors ; also that the house and 
lots in Macon had been sold by order of the court, in New 
York, and that Maria L., her oldest daughter, was the pur- 
chaser, not only of her life interest, but of the remaining inter- 
est of the children. 

Lockett and wife only answered this bill, and in connection 
with that filed a cross-bill against Mrs. Nelson and her hus- 
band, the gas-light and manufacturing companies, Benjamin 
H. Hill, the Central Railroad and Banking Company, the 
Southwestern Railroad Company, Maria L. Nelson, Lanier 
& Anderson, and Lewis and Joseph Bond, minors, and a great 
many others, but those named were the only persons served. 

The bill asked to review and reverse the decree rendered at 
October term, 1867, on the complaint of William S. Moughon, 
executor, so far as the same affected them injuriously, to-wit : 
in so far as it recognized Mrs. Nelson as the guardian of the 
minor children of Joseph Bond, and directed their property 
to be turned over to her; as it directed the six hundred and 
one shares of Southwestern Railroad stock to be trans- 
ferred to Mrs. Henrietta S. Nelson, as guardian, and as it 
declared the gas stock and manufacturing company stock to 
have passed to Mrs. Bond for life by her husband’s will. It 
maintained that the sale of the house and lots to Maria L. 
Nelson was void, and asked to have the same so declared. It 
claimed that the sale of the Mud Creek place to Benjamin H. 
Hill was illegal and void, and asked to have that so declared ; 
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that the several decrees and transfers under the same of the 
six hundred and one shares of Southwestern Railroad stock 
were all inoperative and void as to the minor children, and 
asked to have the same so declared. It asked that Henrietta 
S. Nelson, as guardian, and Charles L. Nelson, and Maria L. 
Nelson, her sureties, should account for all that came to her 
hands, including the six hundred and one shares of the South- 
western Railroad in case the transfers thereof were held to be 
good, and that the Nisbets be restrained from delivering to 
Maria L,. Nelson the notes or proceeds thereof, which she 
claimed as bona fide purchaser. 

James T. Nisbet was appointed guardian ad litem of Lewis 
and Joseph Bond. Maria L. Nelson answered this bill, in- 
sisting that her tithe was good to the real estate and notes. 

While these proceedings were pending, letters of adminis- 
tration were issued to Albert B. Ross, the clerk of Bibb coun- 
ty superior court, as administrator of Joseph Bond, deceased, 
and a bill was, on the 25th March, 1871, filed in Bibb supe- 
rior court, returnable to the April term ensuing, on the com- 
plaint of said Ross, as such administrator, James W. Lockett 
and his wife, Mary Jane, and by said Lockett as the next 
friend of Lewis and Joseph Bond, minors, against the Cen- 
tral Railroad and Banking Company, and the Southwestern 
Railroad Company, in which it was complained that the de- 
cree of October term, 1867, on complaint of William S. 
Moughon, executor, against Henrietta S. Nelson, guardian, 
and others, was “absolutely void so far as it affected the rights 
of complainants,” that all transfers made under it were void ; 
that the act of the Southwestern Railroad in permitting the 
transfer of the six hundred and one shares on its books, was 
fraudulent and illegal ; that no valid transfer thereof had been 
made, but the title thereto was still in the estate of Joseph 
Bond. ‘That the Central Railroad purchased said stock with 
full notice of complainants’ rights. The bill asked that the 
certificates of said stock should be canceled and new scrip is- 
sued to the administrator of Bond, and that the dividends 
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since the illegal transfer to Mrs. Nelson should be paid to 
him, with interest. ¥ 

James T. Nisbet, as the guardian ad litem of Lewis and 
Joseph Bond, answered both bills, Mrs. Nelson’s and Lockett’s, 
in one answer, in which he informs the court that he had been 
notified by Lewis and Joseph Bond, one nearly of age, and 
the other a well educated and intelligent la’! of fourteen or fif- 
teen, in a paper submitted from their residence with their 
mother in Kentucky, that they were content with their pres- 
ent guardian, the said Henrietta S. Nelson, and desired her to 
remain in possession and control of any and all property be- 
longing to them. 

At the October adjourned term, for the year 1871, and on 
the 12th day of January, 1872, a final and absolute decree as to 
all the matters embraced therein was rendered in the original 
bill of Henrietta S. Nelson in her own right, and as guardian 
of Mary J., Lewis and Joseph Bond, against Maria Nelson, 
Lockett and wife et al., and also of the cross-bill of Lockett 
and wife vs. Mrs. Nelson ef al., in which, following the decree 
of October term, 1867, it was decreed that all the property 
belonged to the three minor children. L. N. Whittle and 
James T. Nisbet were appointed commissioners to receive the 
Bond residence and lots in Macon, consisting of thirteen or 
fourteen acres, the White Hill place, described in the will of 
Bond as the Colawahee place, and the note and mortgage to 
secure it on the Mud Creek place, given by B. H. Hill for its 
purchase, on which was due over $15,000 00. In the two first 
Mrs. Nelson had a life-estate, and the last was acquired ex- 
clusively under the decree of October, 1867. Again, the note 
and mortgage on F. K. Wright for the Royston place, on 
which was due over $15,000 00, which the commissioners 
subsequently foreclosed, sold out and purchased under the 
said decree for the benefit of these three minor children, and 
now hold the same as their property, all the notes and judg- 
ments and moneys collected on them, in the hands of Messrs. 
Nisbets under the decree of October, 1867, and all the gas and 
manufacturing stock with accrued dividends on the same and 
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rents on the dwelling-house. The commissioners were direc- 
ted by this decree to reduce the same to cash by sale, as they 
thought proper, and to report to that court, the fees of Lockett 
and wife and Joseph and Lewis Bond to be taxed by the court 
and paid out of that fund ; the Hoyt & Gardner debt being set- 
tled out of the rents of the Colawahee place; the balance on the 
judgment of Pointer Brothers against Charles L. Nelson, to be 
paid by the commissioners out of the assets and reimbursed 
out of any money that niight be reached of C. L. Nelson’s 
property by that proceeding; the commissioners to keep sepa- 
rate accounts of moneys received by them from the property 
of Henrietta 8., which was a life-estate in Colawahee and in 
the gas and manufacturing stock; of Maria Nelson, which 
was the mansion house and lots in Macon, the notes, bonds 
and judgments in the hands of the Messrs. Nisbets ; Nelson’s 
property being his interest in Sandford’s estate and in notes 
on Vason & Mallory. 

The cross and original bill were retained in court for a final 
hearing, “when the several matters and things touching the 
estate of Joseph Bond, deceased, and the guardianship of Mrs. 
Nelson for her three youngest, which are not included and 
covered by this decree, viz.: the stock of the Southwestern 
Railroad and the dividends thereon claimed to have been sold 
and transferred to Moses Taylor, Esq., in New York, the as- 
sets and property in the hands of Mrs. Nelson, as guardian, and 
all other property not in this decree embraced, in which fur- 
ther and final decree a full and final settlement and accounting 
shall be had and taken between said Mrs. Nelson, as guardian 
as aforesaid, and said three younger children of Joseph Bond, 
deceased, when they three shall be made equal, and when Mrs. 
H. S. Nelson be allowed the proper credits for the value of 
her life-estate in the White Hill place and the gas and man- 
ufacturing stock, all of which shall be settled in said further 
and final decree.” This decree was against the guardian and 
the sureties on her bond. 

The commissioners sold the Macon real estate and stock, 
realizing some $60,000 00; collected largely on the notes and 
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judgments, sold out the White Hill and Royston places, and 
bought them in for the three younger children, and are now 
receiving annual rents for both places. 

This decree absolutely settled and disposed of all the mat- 
ters in litigation in the first original and cross-bill, with the 
exception of the Southwestern Railroad stock, leaving nothing 
to be adjudicated but the question whether that stock had 
passed out of the estate of Bond and the children of the tes- 
tator, by the transfers and decrees before stated, and this ques- 
tion was taken out of these proceedings by the subsequent bill 
in favor of Ross, administrator, and others, against the Cen- 
tral and Southwestern Railroad Companies. 

After this decree the Central and Southwestern Railroad 
Companies put in their separate answers to the Ross bill, in 
which they pleaded that the transfer by William S. Moughon, 
as executor, of the stock to Mrs. Nelson, as guardian of Mary 
J., Lewis and Joseph, passed the stock out of the estate to 
her, as guardian of these children, and that her transfer to 
Moses Taylor, president, etc., passed the title to him, and out 
of the estate and these children. The decree of October, 1867, 
and in favor of Moses Taylor, president, and transfers under 
the same, were all pleaded in bar of these proceedings. By 
an amended answer, an adoption, ratification and confirmation 
of the decree of October, 1867, was pleaded and set up, in 
suing out the attachment, and by the decree taken and ren- 
dered under the bill and cross-bill in January, 1872, and by 
the benefits which were acquired under these proceedings, all 
of which they had accepted. 

The court to whom all questions of law and fact were sub- 
mitted, decreed in favor of the defendants.: The complain- 
ants moved for a new trial upon the following grounds, to-wit : 

Ist. Because the same is contrary to law and evidence. 

2d. Because the court erred in holding and decreeing that 
the Southwestern Railroad Company, in transferring the six 
hundred and one shares of stock in dispute, were not charged 
with notice of the contents of the will of Joseph Bond, de- 
ceased, and were bound to take notice of nothing beyond what 
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was stated in their books, and contained in the scrip issued 
for said stock, to-wit: that it was standing in the name of the 
executors of Joseph Bond. 

3d. Because the court erred in holding that the second mar- 
riage of Henrietta S. Bond, and her removal to New York, 
and carrying along with her the minor children, the children 
of the said Joseph Bond, deceased, was a change of the domicil 
of said minors in law as well as in fact. 

4th. Because the court erred in holding that at the time of 
the removal of the minor children of said Joseph, they had 
no acting testamentary guardian resident in this State, pre- 
venting their domicil from following that of their mother, and 
in holding and deciding that the purchase of the six hundred 
and one shares of Southwestern Railroad stock was not an in- 
vestment under the third item of the will of Joseph Bond for 
the benefit of his minor children, but was simply a purchase 
by the executors. 

5th. Because the court erred in finding and decreeing that 
the Southwestern Railroad Company made the transfer of said 
six hundred and one shares of stock to said Moses Tayler, 
president, as aforesaid, in good faith, under the several orders 
of the supreme court of the city and county of New York, 
the court of ordinary of Bibb county, Georgia, under the de- 
eree of the superior court of said last mentioned county, had 
and rendered on a bill filed by said Moses Taylor, president, 
as aforesaid, against said Southwestern Railroad Company for 
the purpose of authorizing and enforcing such transfer, and in 
holding that these were all necessary parties to such bill to 
protect said Southwestern Railroad Company from all dam- 
ages to complainants for permitting such transfer. 

6th. Because the court erred in holding and decreeing that 
William S. Moughon, as surviving executor of Joseph Bond, 
deceased, had full and ample authority to transfer said stock 
to Henrietta S. Nelson, as guardian of complainants, so far as 
such transfer can be made to affect the rights and liabilities of 
said Southwestern Railroad Company for permitting thesame 
to be done, either with or without the decree of the court ren- 
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dered on the bill for direction filed by said Moughon as ex- 
ecutor of Bond. 

7th. Because the court erred in holding and decreeing that 
while the proceedings under the bill filed by Moughon, as ex- 
ecutor, were irregular, and that the court before which said 
case was tried, did not get proper jurisdiction of the minors 
by reason of its failure to appoint a guardian ad litem to rep- 
resent them, yet, that the decree rendered therein did, as be- 
tween said Moughon, executor, and the Southwestern Railroad 
Company, justify said railroad company in permitting the 
transfer of the stock upon their books to Henrietta S. Nelson, 
as guardian, by said Moughon, executor. 

8th. Because the court erred in holding and decreeing that 
the complainants were estopped and barred by their action in 
suing out an attachment against Mrs. Henrietta S. Nelson, 
guardian, and Charles L. Nelson, and filing a declaration in 
attachment thereon, and by their cross-bill to the bill filed 
by said Mrs. Henrietta 8. Nelson and others, to enjoin said 
attachment, and for other purposes therein set forth, and by 
the various actions and proceedings under said attachment, and 
said bill and cross-bill, and by the interlocutory decree had 
upon said bill and cross-bill, from prosecuting this cause 
against said defendants, the Southwestern Railroad Company, 
and the Central Railroad and Banking Company, and from 
recovering said stock and dividends or holding them liable 
for the transfer thereof. 

9th. Because the Court erred in holding that said decree 
referred to in the preceding ground of this motion is a ratifi- 
cation and confirmation of said previous decree and proceed- 
ings of said Henrietta S. Nelson in her appointment as guar- 
dian, and as to the jurisdiction of said Court rendering said 
decree over said minors, and that said decree as to the trans- 
fer of the six hundred and one shares of stock of said South- 
western Railroad by said Moughon, executor, to said Hen- 
rietta S. Nelson, guardian of said minors, was thereby made 
valid and binding on each and all of said minors. 

10th. Because the court erred in finding and decreeing that 
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the Southwestern Railroad Company is not liable to complain- 
ants for said stock or the dividends thereon. 

11th. Because the court erred in finding that the Central 
Railroad and Banking Company is the dona fide owner and 
holder of said stock, and is not liable to account to complain- 
ants for the same or for the dividends thereof. 

The motion was overruled and complainants excepted. 


Warrtie & Gustin; Por, Hatt & Lorin; B. H. 
Hiri & Son, for plaintiffs in error. 


R. F. Lyon; Jackson, Lawton & BasiInGEr, for de- 
fendants in error. 


McCay, Judge. 


To say that the decree taken in 1869, is a void decree, sim- 
ply because no formal order was taken making Mrs Nelson, 
the mother of these plaintiffs, their guardian ad litem, note 
withstanding the whole proceeding was in good faith, is to 
pass a very harsh and technical judgment. It must be remem- 
bered that ¢he litigation was commenced by a bill filed in the 
name of the minors, by Mr. and Mrs. Nelson, as their neat 
friends, and on this bill an injunction was granted. Before 
any final action was taken on this bill, the executor filed a bill 
for direction, ete., asking that guardians ad litem should be 
appointed for the minors, if the court should think it neces- 
sary. Service was acknowledged by Mrs. Nelson as the guar- 
dian of the children, appointed by the New York court, and 
the court made no formal appointment of a guardian ad litem. 
We are not prepared to say that a decree taken against an in- 
fant, under such cireumstences, is ipso facto, void. By the 
chancery practice in England, an infant may be sued and, 
ordinarily, must be served. But it has been held that the 
service may be on the parent: Smith vs. Marshall, 2 Atk., 
70. The appointment of a guardian ad litem is not neces- 
sary to give the court jurisdiction, to entertain the suit. 
As to infants, Mr. Daniel says: “There are individuals, 
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who, though they may be sued alone upon the record, yet, 
are incapable from want of maturity or weakness of their 
intellectual faculties, of conducting their own defense, and 
must, therefore, apply for and obtain the assistance of others 
to do it for them:” Daniel’s Chan. Prac., 174, 1 vol. The 
failure to appoint a guardian ad litem, in a regular chancery 
suit, would seem, therefore, rather an irregularity than a de- 
fect, like want of service. It appears from the evidence; in- 
deed, it is not denied, that the whole proceeding was not only 
in the very best of faith, but to the advantage of the minors. 
What evil has come, has been the effect of subsequent ac- 
tion, and had this decree not been taken, it is probable the 
effects would have been lost by the waste of the executor. It 
is clear that the infant’s rights were defended, counsel em- 
ployed of high character, that a guardian did appear, that such 
guardian was, in fact, recognized by the court, and that the 
object_of the whole proceeding, (though in form, the minors 
were defendants,) was to protect their estate by getting it out 
of the hands of an insolvent executor, who had already wasted 
much of it. The court, who was, by consent, made the judge of 
both the law and the facts, has, in terms, found the proceed- 
ings complained of, to have been instituted in good faith, and 
to have been for the benefit of the minors, and this finding is, 
in our judgment, supported by the evidence. But we agree 
with Judge Hu in his holding that the proceedings under 
the bill of Mrs. Nelson, filed in August, 1870, to which these 
plaintiffs, as well as all other parties at interest, were parties, and 
fully represented, ratified the decree of November, 1867, un- 
der which Mrs. Nelson got the control of this stock. The 
bill filed in that case expressly prayed a review of the decree 
of November, 1867. The decree, under the bill of 1870, rati- 
fies the decree of 1867. It treats the property got by the 
decree of 1867 as the property of the minors in the hands of 
Mrs. Nelson, as their guardian, and charges her securities for 
the waste of it. Can the plaintiff be permitted to treat a 
foreign guardian as such for one purpose, and repudiate her 
as such for another purpose? Surely these securities on her 
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New York guardianship, cannot be legally charged with her 
receipt of property under this decree of 1867, if she did not, 
under the law, have a right to get that possession. Nor was 
it competent, in our opinion, for the plaintiffs to thus ratify 
the decree of 1867, and then reserve the right to go on those 
defendants, with the privilege of repudiating the guardian- 
ship of Mrs. Nelson in this suit. There was in this cross- 
bill of 1870, a special prayer for a review of the decree of 
1867, and Moughon, the complainant in the bill of 1867, 
was made a party to the cross-bill. The whole case, includ- 
ing the cross-bill, went to trial in 1871, without any service 
or appearance by Moughon, and the decree, without any reser- 
vation, of the review, treats Mrs. Nelson and her securities as 
guardians, and liable for what she received and got possession 
of under the decree in the bill filed by Moughon. It seems to 
us that this was not a setting aside of the decree of 1867, 
but an abandonment of the prayer for review. The de- 
cree of 1867, was on Moughon’e bill for direction and for 
leave to settle up the estate in a particular way. The decree 
on the bill and cross-bill of 1870, accepts much of this 1867 
decree as to be accounted for by Mrs.. Nelson and her sure- 
ties, and charges the property of the security in this state for 
her waste of it. And whilst there is a reservation, as against 
Mrs. Nelson, of the right to charge her in the future with 
the railroad stock, there is no reservation of the right to re- 
view the decree of 1869. Nor is it clear that in this reserva- 
tion anything else was intended to be reserved, but the lia- 
bility of Mrs. Nelson, as guardian, to account for the South- 
western Railroad stock. ‘There is no express reservation of 
any right to ask a decree against Taylor or either of the 
railroad companies, and if it be considered that in the decree 
that was taken, Mrs. Nelson is treated as the guardian of the 
minors, and her securities as such guardian, charged with her 
default, it is saying a good deal, to insist that it was the in- 
tent of this reservation to hold up the right to follow this 
stock, as'a specific thing, into the hands of the defendants, 
Taylor and the Central Railroad Company. Whatever may 
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be the rule as to the power of a widow who has married again, 
to change the residence of her first husband’s children, so as 
t» affect any of their legal rights to property, or of inheritance, 
the fact is undisputed that the actual residence of these was 
changed, and that their persons were in the state of New York. 
It seems to us that if the persons of minors are in a jurisdic- 
tion there is a right and duty, in the courts of that jurisdic- 
tion, to appoint a guardian over their persons and any proper- 
ty they may have there. The appointment does not clothe 
the guardian with any authority extra-territorial. But it is 
not a void appointment, it is good for acts done in the juris- 
diction, as to property actually there. As to this stock a simple 
statement of the facts is: It stood on the books of the South- 
western Railroad Company, in the name of Bond’s executors. 
Under the power given Mrs. Nelson, as guardian, by the de- 
cree of 1867, it was transferred on those books to her, was by 
her sold, as guardian, in New York, under the laws of New 
York, to Moses Taylor, who-paid her for it, and who had no 
notice of any irregularity, or any defect of the title of Mrs. 
Nelsén, as such New York guardian. The transfer of the 
stock on the books, was by Moughon, as executor, to Mrs. 
Nelson, as guardian of these minors. Mr. Taylor had no 
actual notice at the time of his purchase, of even any irregu- 
larity in the decree of 1867, nor did he have any actual notice 
from whence Mrs. Nelson, the guardian, obtained the stock. 
It is contended that he is charged with notice by the books 
of the corporation; that these books showed the stock had 
stood in the name of Bond’s executors, and were transferred 
to Mrs. Nelson, guardian of Bond’s children, and that these 
facts charged him with notice of Bond’s will, and of the de- 
cree of 1867, and that he had these for constructive notice of 
all the plaintiffs’ claim. As we have said, we do not think 
the decree of 1867 void. It was had before a court having 
jurisdiction of the subject matter, and certainly of some of 
the defendants. The plaintiffs to this suit were parties to the 
bill of 1867. Their mother appeared by acknowledgment 
of service, as their guardian, and by eminent counsel. The 
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only defect so far as the parties are concerned, was that no 
formal order was passed appointing a guardian ad litem. A 
guardian did appear, the court recognized that guardian, and 
throughout the whole proceedings the rights of the infants were 
taken care of. If there was a fault of the court by which the 
guardian was permitted to get possession, without security, 
that was not a fault which affected the jurisdiction and would 
not vitiate the title of Mr. ‘l'aylor, admitting that he is charged 
with notice of the decree. Put the case as though he had 
seen the decree: He finds, Ist, a bill filed in the name of these 
minors, by their next friend and mother, Mrs. Nelson, and 
others, against Moughon, asking an injunction and praying a 
distribution ; he finds that injunction granted. Nothing ap- 
pears in the record disposing of that bill except the proceed- 
ing on the second bill. 2d. He finds the bill filed by Moughon, 
an acknowledgement of service by Mrs. Nelson, as guardian, 
and finds her recognized as such by the court in its decree, 
and the stock ordered to be turned over to her as such guar- 
dian. In our judgment, had he seen all this it would not 
invalidate his purchase. The decree was not void, and a pur- 
chaser charged with notice of it, may be nevertheless an 
innocent purchaser. Nothing unfair appears; in fact, the 
proceedings show, as well as the evidence produced on the 
present trial, that the decree was for the benefit of the minors. 
The loss has not come from the decree, but from the mistake 
of the judge in permitting Mrs. Nelson to take the property 
without security. Nor are we prepared to say that what ap- 
peared on the books of the railroad company was construc- 
tive notice to Taylor that Moughon had no right to transfer 
to the guardian. Nothing on the books showed by what au- 
thority Mrs. Nelson was anthorized to receive it. That the 
stock stood in the name of Moughon, as executor, might, per- 
haps, put a purchaser on notice to examine the will. But that 
will clearly leaves the investment with the executor. The stocks 
are to be safe, and it would be the undoubted right and duty 
of the executor to keep them safe. This case is not like the 
case of Nutting et al. vs. Thomason et al., 46th Georgia, 34. 
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There the stock stood in the name of the deceased. Here it 
stood in the name of the executor. The purchaser from Mrs. 
Nelson could only be bound to inquire into the authority of 
Moughon to transfer ; certainly he cannot be held to inquire 
whether the transfer was a wise one. How could he know 
that this was not a sale to Mrs. Nelson, and that the executor 
had sought a safer investment? As against everybody ex- 
cept the railroad company, the title to the stock passed by the 
sale toand payment by Taylor. Such is, we believe, the well 
established rule. The sale and transfer of the stock, with an‘ 
order to transfer it, passes the title; the transfer on the books 
is only to protect the company who may have liens upon it: 
Angell & Ames on Corp., 568, 571. If Taylor, then, was 
an innocent purchaser at the time he bought and paid his 
money, no subsequent notice, either to him or his vendees, 
could affect his or their rights. Stocks in railroads are personal 
property, (see Code section 233,) and iflegally sold by a foreign 
guardian, according to the laws of the state of the guardianship, 
and the possession thereof is transferred, the title is passed. 
Our act of March 6th, 1856, recognizes the right of sale and 
transfer by a foreign guardian, and there is nothing in the 
Code inconsistent therewith. Upon the whole, whilst it is a 
sad thing that this fine estate has been so largely squandered, 
yet, courts are bound to see to it that innocent purchasers be 
also protected and whilst it would give us great pleasure to 
see these children fully in possession of their father’s bounty, 
we do not feel that the rules of law justify us in reversing 
the decree of the judge below, whose full finding forms a 
part of the record. 
Judgment affirmed. 


JASPER I’, GREER, administrator, plaintiff in error vs. JoHN 
IF. Courson et al., defendants in error. 


The bill in this case is not multifarious. 
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Equity. Multifariousnes. Before Judge BARTLETT. Jones 
Superior Court. April Term, 1874. 






For the facts of this case, see the opinion. 






Lyon & Irvin, for plaintiff in error. 







J. RuTHERFORD, for defendants. 






TRIPPE, Judge. 






Mrs. Sarah Townshend conveyed by deed, in February, 
1871, certain land to her son, Dennis L. Townshend. A fter- 
wards, in the same month, she made a deed of all her personal 
property to Jasper F. Greer, as trustee for the children of her 
deceased son, T. J. Townshend, and of her deceased daughter, 
Eliza E. Courson. <A question is made in this case upon this 
last instrument—whether it is not a testamentary paper, which 
will be noticed hereafter. In January, 1872, Mrs. Townshend 
executed another deed, with warranty, to one-half the land 
conveyed in the first deed—to the wife and children of John 
T. Courson, who is one of Mrs. Eliza Courson’s children. Mrs, 
Townshend died intestate in April, 1872, leaving no other 
property, and Dennis L. died in July thereafter. Greer, the 
plaintiff in error, and who is mentioned in the second instru- 
ment as trustee, took administration on the estates both of Mrs. 
Townshend and of Dennis L. John F. Courson and wife were 
in possession of the land mentioned in the deed to his wife 
and children. Greer, as administrator of Dennis L., filed a 
bill in October, 1872, against Courson and wife to get posses- 
sion of the land, and to cancel the deed made to the wife and 
children, and asking for an injunction, and also as adminis- 
trator of Mrs. T. and as trustee aforesaid, against all the heirs- 
at-law of Mrs. Townshend, and the beneficiaries under the 
deed of trust—setting up that it was claimed that said deed 
was only testamentary and void, and if so, that the property 
therein mentioned became assets of Mrs. T.’s estate, and pray- 
ing for a construction of said instrument, and directions as to 
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his duty in the premises. This bill was sanctioned by the 
chancellor, and the injunction granted, with an order that the 
land conveyed in the deed of January, 1872, be surrendered 
to the administrator of Dennis L. Townshend. No demurrer 
was filed to this bill, or exceptions taken to the order. John 
F. Courson then sued Greer for his share of the property con- 
tained in the Greer deed, and also brought suit for the use of 
J. Rutherford, on an order drawn by him on Greer in Ruth- 
erford’s favor, for part of his interest in said property, and 
which order was never accepted by Greer. Mrs. Courson 
(wife of John F. Courson) and children also sued Greer as 
administrator of Mrs. Townshend, on a breach of the warran- 
ty in their deed of January, 1872, alleging that the previous 
deed to the said Dennis L., was a valid subsisting encum- 
brance on the Jand, and constituted a breach of the covenant 
contained in their deed. Greer then amended his original 
bill by praying an injunction against these suits, and setting up, 
among other things, that if the paper called a trust deed, was 
in fact such, there were no assets to meet the suit for a breach 
of covenant, and that John F. Courson, the husband and 
father of the plaintiffs in that action, was claiming by his said 
action, an interest under that deed. At the October term, 
1873, John F. Courson, and his wife and children, severally 
demurred to the amended bill, on the ground of multifarious- 
ness. At the April term, 1874, both demurrers were sus- 
tained. . 
We think that when the case had reached the state it was’ 
in, and after the various suits set out were instituted against 
complainant, he was entitled to his bill, and it was not multi- 
farious. In the question, as to whether the paper called a 
trust deed is testamentary and void, (for it has but two wit- 
nesses,) all the heirs or distributees of Mrs. Townshend are 
interested and are proper parties—for if it is void, they take 
the property. Dennis L. Townshend is one of these, and, 
therefore, Greer, as his administrator, properly introduces 
himself as a party. John F. Courson is a direct beneficiary 
under that paper, is suing under it, and of course, should be a 
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party. Mrs. John F. Courson and children are properly parties, 
for complainant has a right to ask that their action be enjoined 
until the question as to whether certain property in his hands 
is assets of the estate of Mrs. Townshend, to be administered 
as such by him, or is the property of the beneficiaries in the 
trust deed is determined. If it be the former, then the adminis- 
trator might be able to respond to a recovery in their action of 
covenant. If it be the latter, there would be no assets. As the 
case stands, he cannot plead with safety to the action at 
law. The terms of the trust deed are such that the adminis- 
trator and trustee has the right to get the proper construction 
of it by the court. And as he is one and the same person, 
the bill may be said to be in the nature of a bill of inter- 
pleader. 

If any difficulty on the part of multifariousness could grow 
out of the question raised in ‘the original bill as to vacating 
the deed to Mrs. J. F. Courson and children, and recovering 
the land therein mentioned, that seems to be removed by the 
subsequent proceedings. Mrs. Courson and children have re- 
sorted to the covenant in their deed, and set up as a ground 
for their right to recover the validity of the deed to Dennis L. 
Townshend. The question, then, as to the right of Greer, as 
administrator of Dennis, to have the deed to Mrs. Courson 
and children canceled, seems not to be any longer in the case, 
and does not arise in considering the demurrer. 

Judgment reversed. 


THe SouTHern Lire InsurANcE Company, plaintiff in 
error, vs. MAry VY. WILKINSON et al., defendants in error. 


1. Where suit is brought by a widow and child on a life policy, insuring 
the life of the husband and father, and the plaintiffs are the joint bene- 
ficiaries under the policy, the admissions of the widow are competent 
evidence for the defendant on the question of misrepresentation made 
in the application for insurance. 

2. The rule that a witness, who is not an expert, must give the facts on 
which he rests his opinion before he will be allowed to state what that 





53 SUPREME COURT OF GEORGIA. 


The Southern Life Insurance Company vs. Wilkinson e¢ al. 








opinion is, applies to one who is not a physician, and by whom it is 
proposed to prove the condition of the health of a party. 

8. The grounds on which the court refused to withdraw the testimony of 
the witnesses, Sasser and Willis, cannot exist at any future trial of the 
case, and as the ot jection may be cured in time hereafter it is not nec- 
essary to consider these exceptions further. 

4. The same may be said as to the defective notice to produce the family 
bible. Such defect may be cured by another notice. We do not think 
the court erred in holding that a notice to produce the “‘ father’s family 
bible,” would not force the production of the one described by the 
witness in this case. 

5. But a bible containing a family record, in the handwriting of a deceased 
daughter, which remained in the possession of the mother until her 
death, and then went into the possession of another daughter, from 
whom the witness (a son) got it, is competent evidence on the question 
of the age of one of the children of that mother. The fact that the 
witness states that he did not acknowledge the record as correct, and 
that his mother said it was copied by a sister of witness, and it was not 
considered correct by the family, does not render the record incompe- 
tent as testimony. Such statements‘of the witness may be considered 
by the jury in determining the weight to be given to the record, and it 
is subject to be weakened or strengthened by all the evidence in refer- 
ence to it. 

6. It was not error for the court to refuse to charge the jury that a delay 
fur several months to give notice of the death of the party whose life 
was insured was a failure to give notice in a reasonable time. 

7. Nor was it error to charge the jury that ‘‘in considering the question 
as to the false or fraudulent statement made by the insured, you may 
consider, if you shall think it throws light on the question, how and by 
whom the insurance was gotten up, whether at the instance of the in- 
sured or by the agent of the company.’’ All the surrounding cireum- 
stances in all contracts where fraud is charged, are matters for the con- 
sideration of the jury which is to pass upon it. 

8. Where evidence is introduced upon the point of misrepresentation as 
to the age of the party whose life is insured, which is competent, and 
is to be considered and weighed by the jury in determining the real 
age of the party, the court should not in its charge, by argument, weaken 
the weight of the evidence, and say that a portion of the testimony 
thus relied on does not prove what the party introducing it claims that 
it does show, and has a right so to argue, the more especially when 
that portion so pointed out has to be taken in connection with another 
part, in order to get its full force. 

9. When the question putin the application is whether the applicant 
**ever had any serious illness, local disease, affection, or personal in- 
jury,’’ it was not error for the court to charge, that the word ‘‘ serious”’ 
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qualified each of the words, ‘‘local disease,”” ‘‘ affection’? and “ per- 
sonal injury.”’ 

10. Under the provisions of the Code, applications for insurance must 
not only be made in the utmost good faith, but the representations con- 
tained therein are covenanted to be true by the applicant. Not that 
they are warranties so as to vacate the policy, if any of them, whether 
material or not, are not true; but any variation in them from what is 
true, whereby the nature or extent or character of the risk is changed, 
will, if the policy makes them the basis of the contract of assurance, 
void the policy, whetLer they are or are not wilfully and fraudulently 
made. 

_ Insurance. Admissions, Evidence. Witness. Experts. 

Production of papers. Charge of Court. Warranty. Be- 

fore Judge Hitt. Bibb Superior Court. October Adjourned 


Term, 1873. 


Defendants in error, the widow and son of the assured, de- 
clared, in an action of debt on a policy on the life of the husband 
‘and father for $10,000 00. Plaintiff in error pleaded the 
general issue, and that the policy was null and void, in that 
deceased made misstatements as to his age, and also as to his 
health, stating that he was in good health and free from any 
symptoms of disease at the date of his application, and that 
he never had any serious illness, local disease, affection or 
personal injury, “except a slight case of pneumonia in Jan- 
uary last,” whereas he did have symptoms of disease and was 
not in good health at the date of the application, and had had 
liver disease, ete. 

The policy contained this stipulation: “The statements and 
declarations of the assured, made in the application for this 
policy, and upon which it is issued, are hereby made a part of 
this contract of insurance, and if any of said statements or 
declarations be found untrue, the policy shall be null and 
void.” Jt also reads: “In consideration of the representa- 
tions made in. the application for this policy, and of the sum 
of $225 34, to them duly paid by Mary V. Wilkinson, etc., 
do issue,” ete. 

The application contains this stipulation: “It is hereby 
declared that the above are true and fair answers to the fore- 

VoL, Lin. 35. 
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going questions. And it is agreed by the undersigned that 
the above statements shall form the basis of the contract for 
assurance, and also that any untrue or fraudulent answers, or 
any suppression of facts in regard to the above named person’s 
health, will render the policy null and void,” ete. 

The policy and application were in evidence, also a receipt 
of $226 26, first annual payment. 

Three letters from Dr. Mitchell, general agent, of date 
June 13th, and August 4th and 9th, 1870. 

The first informs the company that he fears the policy is a 
bad risk and fraud was practiced, but would investigate 
further. 

The second that he has investigated, and at the time of his 
application the risk was good ; the rumors were originated in 
malice to deceased, and perhaps to the company ; looked rea- 
sonable because he was so soon taken sick. 

The third announces Wilkinson’s death. 

The oral evidence was as follows: 

Ist. J. T. Wilkinson, brother of deceased, and executor: 
Plaintiffs are wife and only child of deceased, who died 13th 
August, 1870; first saw policy in possession of plaintiff in 
fall of 1870; did not give it to him when she did the other 
papers, but afterwards did, to collect ; applied to the company 
by letter, and they sent blank to Leman, agent, to prove 
death ; saw his brother buried; witness had a bible which 
had record of birth in it; not his father’s bible; record in 
handwriting of Mrs. Sandford, a half-sister; this bible was 
in possession of his mother till her death, then in that of his 
sister, Miss Wilkinson, from whom he got it and delivered it 
to Colonel Whittle, plaintiff’s counsel, who now has it; his 
mother said it was copied by a half-sister of witness and was 
not considered correct by the family; witness has his mother’s 
bible—Douay edition—and it has no record; has not his 
father’s bible; never knew anything about it, if he ever had 
one; only knows his age from the record which they thought 
wrong, and which makes him fifty-four or fifty-five, which he 
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thinks about his age; was five or six years old when father 
died. ° 

2d. Enoch C. Brown: Knew deceased several years before 
the war, and served three years in the army with him; messed 
with him, was sick a good deal, constantly took liver pills ; 
knows this of his own knowledge, and from being told so by 
Wilkinson ; he complained of ill health before, during and 
after the war, up to the time of his death; ‘vhenever they met 
he complained; met him frequently in Milford after the war ; 
always heard him complain of affection of the liver and dys- 
pepsia, from the time he first knew him up to his death; was 
very sick a short time before February, 1870, of severe pneu- 
monia, and condition feeble in February, 1870; physicians 
prescribed medicine for dyspepsia for him, and he took it in 
witness’ presence ; witness was troubled with it himself. 

3d. Dr. C. H. Paul: Knew deceased from 1839 until his 
death ; attended him and treated him in early part of 1860 
for pneumonia; afterwards, in the same year, for affection of 
the liver. Deceased told him before 1870, that he was taking 
Simmon’s Liver Regulator and Profit’s Liver Medicine. In 
1869, as he remembers, deceased told him he was in bad 
health and didn’t know what was the matter with him, and 
that he had been taking the patent medicines; did not then 
prescribe for him, but did, in 1870; his disease was hyper- 
trophy and induration of the liver; visited him three or four 
times; treated him for that disease, and advised him to go up 
the country ; been practicing medicine twenty years. 

J. G. Sasser: General health good; saw him once to six 
and seven times a week; lived in a mile of him; don’t think 
he could have had a badly diseased liver without witness’ 
knowing it. 

4th. A. L. Willis: Knew him intimately for four years; 
saw him two to four times a week ; general health good ; never 
knew him permanently ill of any disease; died in August, 
1870, or latter part of July; about forty-three years old when 
he made application ; signed certificate as his friend; true, to 
the best of his knowledge and belief. 
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5th. J. L. Varner: Was traveling agent under Dr. Mitch- 
ell, general agent ; called and solicited insurance from disease, 
as was usual in the business; canvassed Southwest Georgia ; 
got over seventy-five policies ; considered him in good health ; 
good a subject as ever insured ; answers made by deceased ; wit- 
ness believed them true, from his appearance of good health, 
and his character and reputation in neighborhood ; sent com- 
pany over $3,000 00 insurance money that winter. 

6th. Dr. George M. Willis: Is practicing physician; ex- 
amined Wilkinson for company; policy fairly obtained on 
Wilkinson’s part; had known Wilkinson two years ; attended 
him in January, 1870, for attack of pneumonia; was conva- 
lescing from it on 18th February, 1870, when application was 
made ; too feeble to do hard work ; not entirely well, but out 
of danger ; said he did not think his application would be re- 
ceived ; got medicine from witness in May to act on his liver ; 
but, from his own examination, and never having heard of 


any physician pronouncing his liver diseased before 18th Feb- 
ruary, thinks it was, at that time, sound. 

7th. Thomas Farrow: Knew Wilkinson four years before 
his death ; was informed that he enjoyed good health till lat- 
ter part of 1870 or first of 1871; understood he had pneu- 
monia, which ran into consumption or liver disease—don’t 


know which. 

The jury found for defendants in error, $10,000 00, with 
interest from 10th of April, 1871. 

Plaintiff in error moved for a new trial upon the following 
grounds, to-wit: 

1st. Because the court erred in ruling out the evidence of 
James W. Warren, that he “had a conversation with Mary 
V. Wilkinson, plaintiff, in the summer of 1871, in reference 
to a policy of insurance upon the life of her husband, issued 
by the Southern Life Insurance Company.” In that conver- 
sation she said that her husband “ had liver disease at the time 
of his application for said policy, and had suffered with it for 
a long time previous thereto, and that he expressed the belief 
that his application would be rejected by the company,” upon 
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the ground that “ where there are several parties with no joint 
interest, the admissions of one cannot be received, unless the 
issue is of such a character that the effect of the admission can 
be restrained to him alone.” 

2d. Because the Court erred in ruling out the following 
testimony of Enoch C. Brown in answer to second interroga- 
tory, “when he was a young man he appeared healthy, but 
when he matured in life his diseased condition developed ;” 
also in answer to the third interrogatory—“I was sick my- 
self, and was told my liver was affected; his symptoms were 
like mine, and the same kind of medicine was taken by us.” 

3d. Because the Court erred in admitting the following tes- 
timony of J. G. Sasser which was in reply to the second cross- 
interrogatory, as follows: “Can you say, of your own knowl- 
edge, that W. W. Wilkinson was a healthy, sound man in 
1870, or at any time during the time you knew him?” “Do 
you not know that respectable physicians pronounced him un- 
sound in 1870 and 1871? Could he not have been diseased 
of the liver without you knowing it?” Answer: “To the 
best of my knowledge and belief he was, up to his last fatal 
illness, except a light attack of pneumonia in January or 
Febuary, 1870. Ido not know of any respectable physician 
pronouncing him unsound before his last illness. I don’t 
think he could have had a badly diseased liver without my 
knowing it and hearing some complaint.” Also, in admiting 
to the jury, the reply to the third direct interrogatory, which 
was: “What was the general health of Wilkinson? Did you 
ever hear of his being permanently ill of any disease?” An- 
swer: “His general health was good. I never did before a 
short time before he died.” 

4th. Because the Court erred in admitting to the jury the 
followiug evidence of A. L. Willis, as follows: “I do not 
think a man of his complexion could have had a badly dis- 
eased liver without my detecting it in his looks, or hearing 
him complain in some way.” 

5th. Becausea subpoena duces tecwm, having been served upon 
James T. Wilkinson, dated the 7th day of March, 1873, to 
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produce on the trial “the family bible of the father of William 
W. Wilkinson, containing the record of the births of the fam- 
ily,” and the said J. T. Wilkinson having, in response thereto, 
sworn that there was no family bible of the father of said W. 
W. Wilkinson, but that there was a bible purporting to be such 
arecord which was in his mother’s possession up to her death, 
and then went into his sister’s, Miss Wilkinson’s pos- 
session, from whom he, witness, got it, but they did not recog- 
nize it as containing a correct record of the births of the family ; 
that the record was neither in the handwriting of his father 
nor of his mother, but he believed in the handwriting of Mrs. 
Sanford, a deceased half-sister, and that he had given it to 
Mr. Whittle, the plaintiff’s counsel ; and that he, witness, was 
acting as agent for plaintiffs, and managing this case for them ; 
the court, under this state of facts, erred in not requiring the 
said bible to be produced in court by Mr. Whittle, who ac- 
knowledged that it was in his office, just across the street from 
the court-house, defendant’s counsel stating that they expec- 
ted to prove by said bible, and the record therein, that the as- 
sured’s age was greater than forty-two by several years. 

6th. Because notice having been served upon the plaintiff’s 
counsel on the 7th of March, 1873, to produce on the trial 
“the family bible of the father of William W. Wilkinson, 
containing the record of the births of the family,” under the 
facts set forth in the seventh ground of this motion, the court 
erred in not requiring Colonel Whittle to produce the bible in 
his possession, and at his office, across the street. 

7th. Because the court erred in refusing to charge the jury 
the following written request of defendant’s counsel: “That 
the jury must be satisfied from the evidence that the proof of 
death is properly and legally made out, and in a reasonable 
time, and that a delay of several months is not a reasonable 
time.” 

8th. Because the court erred in charging the jury on the 
point of talse or fraudulent statements of insured as follows: 
“Tn considering the question as to false or fraudulent state- 
ments made by the insured, you may consider, if you shall 
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think it throws light on the question, how and by whom this 
insurance was gotten up, whether at the instance of the in- 
sured, or by the agent of the company.” 

9th. Because the court erred in charging the jury, on the 
point of false representation of the age of insured, as follows: 
“The defendant claims that the insured made a false state- 
ment in his application, as to his age, and represented himself 
as several years younger than he actually was; and that he 
knew his true age, and did not make the statement as to his 
age in his application believing it to be true. If the defendant 
has proved this to your satisfaction, then I charge you that 
such false representation as to age is material, and will vitiate 
the policy. As before stated, defendant must prove this, but, 
gentlemen, what witness has sworn that he was over forty- 
two? It is not proved by proving the age or ages and num- 
ber of older brothers of the insured, unless there is also proof 
of the time intervening between their birth or births, and that 
of the insured. Nor does the statement of the insured in his 
application, as to the ages of such older brothers, prove this. 
The insured could not have personal knowledge of the ages 
of persons older than himself, and if he made a mistake in 
his application as to their ages, it would not be of such mate- 
riality as to avoid the policy.” 

10th. Because the court erred in charging the jury on the 
tenth question, whether insured had ever had any serious ill- 
ness, local disease, affection, or personal injury; if so, of what 
nature and when was it? as follows: “ Defendant further 
claims that this policy is made void by the answer of the in- 
sured to question number ten, in application, in this, that the 
insured is required to state what serious illness, local disease, 
affection or personal injury he had had in his past life. To 
this, it is claimed by defendant, that insured replied, ‘a slight 
case of pneumonia in January previous,’ without more, and 
this is claimed by defendant to have been fraudulent, and 
that the policy is thereby avoided. These expressions in the 
question must mean not only serious illness, but serious local 
disease, or serious affection, or serious personal injury. Local 
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disease means the disease of some organ or part, as the lungs, 
stomach, bowels, or the like; but it is not every belly-ache or 
trivial organic derangement in his previous life that the in- 
sured must remember and put down in answer to this ques- 
tion. This answer calls for the putting down in answer 
thereto such serious illness or local disease, or affection, or 
personal injury, as by their intensity or duration have im- 
paired the system, and thereby diminished the chance of the 
duration of the life of the insured, and would thereby in- 
crease the risk of the insurer, or such as by the tendency of 
the system to their future recurrence would diminish the 
chances of life and increase such risk ; something that would 
confine a man to his bed or room, or lay him up. A man 
could not have any serious illness who was in camp fighting 
and exposed to the hardships of such a life. It means serious 
chronic disease. I charge you that taking liver pills, without 
more, don’t prove that Wilkinson had such a disease. And 
if you shall find from the proof that his family physician 
made similar answers, in substance, to these matters that the 
insured did, I charge you to consider that as bearing on the 
question whether the insured did not believe he was truth- 
fully making all the answers thereto that the question proper- 
ly required of him. But if, in accordance with these instruc- 
tions, you shall find such answers to be false, and that the in- 
sured did not believe them to be true, then I charge you that 
the policy, for this cause, would be void, and you will find 
for the defendant.” 

The motion was overruled, and plaintiff in error excepted. 


JACKSON, NisBpeT & Bacon, for plaintiff in error. 


WuittLeE & Gust1Nn, for defendants. 


TRIPPE, Judge. 


1. The question made in the third ground of the motion for 
a new trial, is, as to the admissibility of the testimony of J. 
W. Warren, by whom it was proposed to prove certain ad- 
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missions of Mrs. Wilkinson, one of the plaintiffs. This is 
the first point we notice—the first and second grounds being 
generally that the verdict is contrary to law and the evi- 
dence, which, under the judgment we render, it is unnecessary 
to consider. The court, on the trial, ruled out these admis- 
sions. In this we think there was error. The policy of in- 
surance recites that the premium was paid by the beneficiaries 
thereof, the plaintiffs. It is made payable to them jointly, 
and they bring a joint action to recover the amount of insu- 
rance. The Code, section 3784, provides that “the admission 
of a party to the record is admissible in evidence, when offered 
by the other side, except in the following cases: 1st. In case 
of a mere nominal party or naked trustee. 2d. When there are 
several parties with no joint interest, the admission of one 
cannot be received unless the issue is of such a character that 
the effect of the admission can be restrained to him alone.” 
Other exceptions are stated which do not affect this question. 
There is nothing in this enactment which changes the old rule 
as laid down by Greenleaf and Phillips, so far as it is appli- 
cable to the point we are considering, but it is rather a statu- 
tory indorsement of it. Greenleaf says “if the parties have 
a joint interest in the matter in suit, whether as plaintiffs or 
defendants, an admission made by one is, in general, evidence 
against all:” Gr. Ev., 1,174. In1 Phill. Ev. 373, itis thus 
stated: “It appears to be a general principle that in a civil 
suit by or against several persons who have proved to have a 
joint interest in the decision, a declaration made by one of 
those persons, concerning a material fact within his knowledge, 
is evidence against him.and against all who are parties with 
him in the suit.” It is admitted that the interest must be 
joint, and that a mere community of interest, as Mr. GREEN- 
LEAF styles it, is not sufficient to render the admission of one 
party evidence against his co-party, and the cases of co-ex- 
ecutors, tenants in common, and trustees are given to show 
this. In such cases there is not a joint interest that will 
make one individually liable on the declaration of his co-ex- 
ecutor, co-trustee or co-tenant. But where the parties to a 
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suit, either as plaintiffs or defendants, set up in a joint suit 
a joint claim, resting on one and the same contract, with an 
issue applying to them jointly, the declarations or admissions 
of one are evidence against his co-plaintiff or co-defendant : 
8 Bing , 309; 1 Stark. R., 488; 17 Mass., 222; 23 Maine, 69; 
4 Harr. & M., 346; 8 Mo., 627; 9 Humph., 750; 4 Yates, 532. 

2. No witness who is not an expert as to the matter about 
which he is testifying, can give an opinion unless he states the 
facts on which that opinion is founded. This rule applies to 
one by whom it is proposed to prove the condition of the 
health of a party. We did not understand counsel in the ar- 
gument to disagree on this point. Tested by this rule, it was 
not competent for the witness, Brown, to state that when the 
person, about whom he was testifying, “matured in life, his 
diseased condition developed,” especially when it was intend- 
ed thereby to prove that he suffered from a particular disease. 
He should have gone further and stated the facts as to the de- 
velopment of that disease. Nor was it sufficient to let it in, 
when the witness said “he was told that his (witness’) liver 
was affected,” and that the party referred to “ had symptoms 
like his” (witness’.) This was too uncertain and indefinite. 
He neither said it was true that he himself had a diseased 
liver, or stated anything showing it, or even gave his own 
opinion that it was so. His only authority was, that he was 
told it. By whom? Had he stated that it was by a physician 
who attended him and administered to him for that disease, 
the question would be different. But it would be too loose a 
rule to allow testimony like that to be received, to establish 
the fact that a person at a particular. time had a particular 
disease. 

3. It is only necessary to say in reference to the testimony 
of Sasser and Willis that the grounds upon which the court 
put the refusal to rule out or exclude their testimony, need 
not exist at any future trial. It may be said that if a party 
objects to the answers of a witness to cross-interrogatories put 
by himself, the proper rule is to withdraw those questions. 
We do not say that by not withdrawing them he loses all 














ATLANTA, JULY TERM, 1874. 547 


The Southern Life Insurance Company vs. Wilkinson et al. 








right to move afterwards to have them and the evidence with- 
drawn from the jury by the court: 10 Georgia, 186; 13 
Ibid., 511. We can very easily conceive where the other 
party may have acted on that part of the testimony in the 
further progress of the cause, and perhaps rested his case on 
it—that, in a certain stage of it, to-wit: after the argument is 
concluded or the charge given to the jury, or all witnesses 
dismissed, the question would be largely within the discre- 
tion of the court. As this difficulty will doubtless not occur 
hereafter, nothing now need be said on this point. 

4. The same may be said as to the notice to produce the 
family bible. Any defect in it may be cured by another 
notice. We do not think the court erred in holding that a 
notice to produce the “father’s family bible.” did not require 
the production of the one described by the witness. 

5. Was the bible which was described by the witness ad- 
missible? As the court put its refusal to grant the new trial 
on the ground that it was not, and as the question was dis- 
eussed in the argument and will certainly be presented again, 
we will consider it. Section 3772 of the Code provides that 
“pedigree, including descent, relationship, birth, marriage and 
death, may be proved either by the declarations of deceased 
persons related by blood or marriage, or by general repute in 
the family, or by genealogies, inscriptions, family trees, and 
similar evidence.” We know of no rule requiring that the 
“genealogy, inscription, family tree, or similar evidence,” 
should be actually written by the father or the mother. If 
the registry is recognized by either as such—that is, by the 
mother, the father being dead—is kept by her, and after her 
death goes into the possession of a daughter, is in the hand- 
writing of another daughter, who is deceased, and is still pre- 
served in the family, it comes within the terms “similar evi- 
dence,” and is certainly equivalent to “declarations of a de- 
ceased person related by blood or marriage,” even if it be not 
competent under other words used in the section quoted. The 
fact that the witness who stated all this added that the mother 
said it was copied by the daughter, and that he and the fam- 
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ily did not acknowledge the recor! as correct, does not render 
it incompetent. He did not say in what it was not consid- 
ered correct, nor did he say that the mother, or the daughter 
in whose handwriting it was, did not consider it correct. The 
facts stated by him might be considered by a jury in deter- 
mining the weight to be given to the registry as evidence, for 
it certainly is not conclusive, and it is subject to be weakened 
or strengthened by all the proof in reference to it. 

6. The question as to giving notice of the death of the 
person whose life was insured to the company within a rea- 
sonable time, was one for the jury, under proper instructions, 
to be given them in charge, and was not to be absolutely 
passed upon by the court. It was not error to refuse to 
charge as requested by defendant on that point. 

7. Nor was it error to charge the jury, that “in consider- 
ing the question as to fraud, you may consider if you think 
it will throw any light on the question, how and by whom 
the insurance was gotten up, whether at the instance of the 
insured or by the agent of the company.” It was only say- 
ing that they might consider the circumstances attending the 
whole transaction. The matter referred to might be of greater 
or less weight, as the jury should weigh it in the light of all 
the other evidence. 

8. We think the court went too far in its charge.to the 
jury, as excepted to in the eleventh ground of the motion for 
a new trial. The defendant introduced evidence to show 
that misrepresentations had been made in the application as to 
the age of the insured. Without giving an opinion as to the 
strength or force of that testimony, we say the court below 
should have refrained from charging that a portion of that 
testimony did not show what the defendant claimed it did. 
The application stated the age of the insured to be forty-two, 
and two of his brothers to be forty-four and forty-six, respec- 
tively. That indicated pretty strongly that there were two 
years between their several births. From the testimony of 
one of those brothers, it seemed he was about four years older 
than the application made him. If the difference between 











ATLANTA, JULY TERM, 1874. 549 


The Southern Life Insurance Company vs. Wilkinson et al. 








applicant’s age and that brother’s was represented by him to 
be four years, or two years, (and did not defendant have the 
right so to argue?) would it not suggest that the applicant 
was as much older than the age stated by him, as his elder 
brother was proved to be over the age which was given to him 
in the application? Certainly, when all this testimony is 
looked to, the charge of the court went beyond its powers, as 
indicated in section 3248 of the Code. 

9. One of the questions in the application was, whether the 
applicant “ever had any serious illness, local disease, affection, 
or personal injury.” There was no error in the construction 
given to this by the court. The charge was, that the word 
“serious” applied to and qualified each of the terms “local 
disease,” “affection” and “ personal injury.” Any other con- 
struction would have required the applicant to comply with 
an impossibility, and would be trifling with his rights and 
with common sense. To have asked one over forty years of 
age tostate every “affection,” “local disease” or “personal 
injury” which he might have had or endured in his lifetime, 
whether serious, or light and trifling, would be absurd. No 
one could possibly meet such a question, and it would make 
the catalogue nonsense as to all practical purposes when it ap- 
peared. The object of the question was patent, and a proper 
one, and the direction given by the court meets it. 

10. We are aware of the strict rulings in most of the de- 
cisions, that where the statements of the insured are incorpo- 
rated into the contract of insurance, and are made the basis of 
it, they are held to be warranties: 6 Cush., 341; 1 Bigelow, 
252; Ibid., 173; Ibid., 76; 1 C. & P., 360; 2 Comp. M., 
348, and numerous others, In many of these it was held that 
the question of the materiality of the representations or mis- 
representations was a matter that could not be set up by the 
insured or the beneficiaries in the policy, that when they 
amounted to warranties, the truth of them was the only ques- 
tion, and it could not be said that they were unimportant 
or immaterial so as to avoid the effect of their being untrue. 
We think the provisions of our Code determines this ques- 
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tion. It is therein provided that “every application for in- 
surance must be made in the utmost good faith, and the rep- 
resentations contained in such application are considered as 
covenanted to be true by the applicant. Any variation by 
which the nature or extent or character of the risk is changed, 
will void the poliey:” Section 2802. The next section adds: 
“ Any verbal or written representatidn of facts by the assured 
to induce the acceptance of the risk, if material, must be true 
or the policy is void.” Under these and the other provisions 
in the Code on this subject, we do not think that such repre- 
sentations as we are considering amount to warranties, so as 
that the policy will be vacated if any of them are untrue, 
whether material or not. But the proper construction is that 
if there be any variation in them from what is true, whereby 
the nature or extent or character of the risk is changed, the 
policy, if it makes them the basis of the contract of assurance, 
will be void, and that this will be so whether they are or are 
not wilfully or fraudulently made. 


Judgment reversed. 





